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OIL LAND LEASING BILL. 



WEDNESDAY, JANUARY 17, 1917. 

United States Senate, 
Committee on Naval Affairs, 

WasTiingtoUj D, C. 

The committee met, pursuant to call, at 10.30 o'clock a. m., in the 
committee room, Capitol, Senator Benjamin R. Tillman, presiding. 

Present: Senators Tillman (chairman), Swanson, Bryan, Johnson, 
Chilton, Smith of Maryland, Phelan, Pittman, Clapp, Lodge, Page, 
and Poindexter. 

The committee proceeded to consider the suggestions of Secretary 
Daniels relative to the leasing of lands on the Caufornia Naval Petro- 
leum Reserve, which is before the Senate in a bill reported from the 
Committee on Public Lands. 

The Chairman. Gentlemen of the committee, Mr. Justice is here, 
who has been attorney for the Department of Justice in the litigation 
already held, and inasmuch as he wants to go to New York to-day 
I think we had better examine him first. 

STATEMENT OF HON. E. J. JUSTICE. 

Mr. .Justice. Mr. Chairman, there is so much in this story that has 
become familiar to me since I have been in charge of these cases that 
I scarcely know where to begin. If the members of the committee 
find that I am rambling and going too much into detail, I shall be 
• very pleased for them to call my attention to the particular things 
in which they are interested. 

Beginning not too far back, but with the beginning of these 
cases 

The Chairman. That is all we want. 

Mr. Justice. I will state to the committee that Mr. McReynolds, 
when he was Attorney General, wired me to come here, and when I 
arrived I first learned from him about this situation and some other 
iriatters. There were many things on the Pacific coast new to him 
when he first went in as Attorney General, some of them complicated 
and involved — among them the coal-fraud cases and frauds on the 
Navy in selling coal — these oil-lands disputes, etc. 

The Chairman. Where is your home? 

Mr. Justice. I live in Greensboro, N. C. 

The Chairman. You spoke about the Pacific coast as though you 
had been out there some time, and that Mr. McReynolds wired you 
to come here. 

Mr. Justice. I lived at Greensboro and practiced law and was 
not connected with the department until I came here to see Mr. 
McReynolds. 
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The Chairman. Are you connected with the Department of 
Justice at all ? 

Mr. Justice. In these cases. 

Senator Page. You spoke of having some familiarity with affairs 
on the Pacific coast. 

Mr. Justice. I am referring to the period since I went there in 
1913. 

Senator Page. Only since then ? 

Mr. Justice. Yes, sir. I first went there to make a report of 
the situation generally to the Attorney General. Omitting unneces- 
sary things, when I came back and made a report to the Attorney 
General, Mr. McReynolds, in February, 1914, I supposed I had per- 
formed the service which he wished me to perform out there. He 
was desirous that I should go back there and try these oil cases, 
which assumed large proportions. There were two classes of them. 
They had been somewhat investigated by gentlemen employed by 
the Department of Justice under President Taft's administration. 

One class of them was known as the railroad fraud cases. They 
involved those odd-numbered red sections on that map [indicating a 
map on the wall] and other alternate odd-numbered sections 

The Chairman. .The old land grants to the raihoads during the 
war — about the time of the Civil War. 

Mr. Justice. These lands were granted to the Southern Pacific 
Railroad in 1867. 

The Chairman. Just after the war, then. 

Mr. Justice. The act of July 27, 1867, granted every alternate 
odd-numbered section of land in 20 miles each side of the line of 
road with certain rights accruing to the company in the event they 
lost any of those lands for any reason because acquired by others — 
individual rights had attachea with respect to them. In that event 
the railroad company was allowed by tne grant to select indemnity 
lands, that is, section for section and quarter section for quarter 
section, to extend beyond its original 20 miles, to a total of 30 
miles — 10 miles farther on each side. Most of the railroad land in 
suit was within the indemnity limits, the consequence being that the 
railroad, having lost the base land, elected to go into these semiarid 
deserts and selected these lands, because, as the Government con- 
tends, it foresaw there would be developed enormous oil fields. 

Senator Smith, of Maryland. That is, within the 10 miles addi- 
tional? 

Mr. Justice. Yes; within the 10 miles additional. Some of it. 
Some of it was in the primary limits of a branch line we think wa^ 
built in order to get some of this oil land. 

Senator Poindexter. Are all those lands involved in the litigation 
with the railroad^s the Government contesting with regard to all 
of them ? 

Mr. Justice. Yes, sir. All the oil lands on the west side of the 
San Joaquin Valley. 

Senator Poindexter. On the ground they knew they were oil 
lands at the time they selected them ? 

Mr. Justice. Yes, sir; and we have gained one suit of 6,000 acres 
on the ground that the railroad perpetrated a fraud in filing a false 
affidavit 

Senator Pittman. That was Naval Reserve No. 1 ? 
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Mr. Justice. Yes; in No. 1. 

Senator Swanson. They were exempted from taking mineral lands ? 

Mr. Justice. The language of the act was ''excepting all mineral 
lands except coal and iron from all operations of this grant." 

Senator Bryan. The reserves shown here [indicating] are not within 
Naval Reserve No. 2 ? 

Mr. Justice. The railroad lands extend throughout the San Joaquin 
Valley on the west side for 150 miles and 40 or 50 miles wide. 

Senator Bryan. My impression was all these sections on the map 
that are shown are in reserved section No. 2. 

Mr. Justice. Yes; reserve No. 1 is northwest of No. 2. I merely 
referred, in passing, to the fact that the court had set aside one of 
the patents for fraud. 

Senator Po ndexter. Is that case that they won fairly typical in 
general of the other cases ? 

Mr. Justice. Well, I think that the cases we are now trying are 
stronger on the facts with respect to the mineral character oi the 
land and the fraud. We have brought Collis P. Huntington in direct 
touch with one of the witnesses and proved he was discussing the 
oil value of the land prior to the time they were patented, and, in 
fact, before they were selected. 

The proof is that they had acquired information of the oil values 
prior to selection and patent. 

Now, just one more word with respect to those odd-numbered 
sections — those red sections [indicating]. I have been trying very 
hard, since I have been prosecuting these cases, to get the judge 
who is hearing them to restrain and enjoin the railroad company 
and its fuel department, known as the Kern Trading & Oil Co., from 
drilling any more wells on these lands until the suits are determined. 
He stated from the bench that he would not hesitate for a moment 
with the evidence as it is now if drilling wells on the even-numbered 
sections did not render it necessary for protection. 

The Chairman. What judge is that? 

Mr. Justice. Judge Bledsoe, the district judge. He has been 
taking testimony in these railroad cases since the 20th of January, 
1916. We are nearly through. I might say, in passing, there are 
166,000 acres of railroad land having an estimated value of from 
half a billion to a billion dollars. 

Now, he refused to absolutely enjoin the defendant, the railroad 
company and its subsidiaries, from drilUng wells there, but did indi- 
cate that he would enjoin them except that he would allow them to 
drill wells which were rendered necessary because of the drilling near 
the lines on even-numbered sections by others, as is shown on the blue 
and yellow sections on the map. 

Senator Lodge. Here [indicating on map]? 

Mr. Justice. Yes, sir. That is, if the claimants (the railroad com- 
pany and others) drilled close to the line — and you will see the wells 
on the odd-numbered sections are generally about 300 feet from the 
line — ^he would not enjoin them from taking the oil, because to do so 
would allow a*f)art of it near the line to be taken out by the operators 
on the even-numbered sections, and if the Government itself owned 
the railroad lands it would have to do what the railroad itself is doing, 
to protect itself against the extraction of oil hj operators on adjacent 
lands. That shows the necessity, if there is going to be any oil 
retained in the ground, of stopping — ^if it can be done lawfully — ^fur- 
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ther drilling of wells in these naval reserves, and indeed in the land 
that the Government owns generally, else the progressive drilling of 
the claimants of these even-numbered sections will provoke drimng 
in the odd-numbered sections and increase the exhaustion. When 
drilling is done in these fields it should be under circumstances 
which will prevent unnecessary waste.^ Much has been said by these 
gentlemen who think they are entitled to relief legislation about the 
railroad's creating the necessity for drilling in tne even-numbered 
sections because of the drilling by the railroad company in the odd- 
numbered sections. With, however, a few exceptions, I find there 
are no wells drilled in the railroad sections other than line wells. 

The Chairman. Will you please point out on the map where the 
railroads have drilled? 

Mr. Justice. Where the black spots are in the red squares. 

The Chairman. I don't see very many of those. 

Mr. Justice. There are not many. Most of the drilling has been 
done by those other gentlemen. You will see on section 9, for in- 
stance, north of section 16 

Senator Lodge. Along the edges. 

Mr. Justice. Where the railroad wells are — a line of wells close to 
the south line of section 9 and on the even numbered sections where 
there are other wells, there is not only a line of wells but many in- 
terior wells close together; the north half and part of the south half 
of section 16 is pretty well drilled up. The court has stated that he 
would enjoin drilling by the railroad company of any except what he 
called necessary defensive offset wells. 

The Chairman. Mr. Justice, in your study of this question, are you 
able to tell us how far the drainage of the oil field goes back ? 

Mr. Justice. I have had that studied by some experts and have 
had their reports printed and have used them in this motion for an 
injunction. There is no hard and fast rule. You mean the extent 
of the drainage ? 

The Chairman. I mean the extent of the drainage — the suction. 
If a well is drilled in the center of one field, in one of these red sec- 
tions, will it draw all around it ? How far back will it go ? 

Mr. Justice. It depends on several things. It depends on the 
porosity of the oil sands, which is the sealed storage or reservoir 
for the oil. It depends on the measure of the gas pressure in the 
sands. If the pressure is, say — the rock pressure as they call it — 
500 pounds per square inch, that force will drive oil of a given gravity 
in a given sand farther than when you reduce the gas pressure by 
wastage or usage to half the pressure. It also depends in very large 
measure on the gravity of the oil. If- it is a light oil, and flows 
easily, or something like water, that is one thing. If it is a heavy 
oil, and flows slowly, more like cold molasses, that is another thing. 
There are other conditions that I might mention, but that illustrates 
it. But the best answer I have been able to get, in studying the 
question, is what the practical, careful, and intelligent operators 
do in drilling. Going back there to that section 9 again, you see on 
the left two wells very close together. 

The Chairman. I see them on the ffreen section. 

Mr. Justice. WeU, just north of tnat, if the Senator will put his 
hand on it — right there, those two [indicating]. Those two wells are 
very close together. They were put there by the Kern Trading & 
Oil Co., which is the fuel department of the Southern Pacific Railroad. 
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It is one of the most efficient and well informed operating companies 
in the whole field. They did not drill those two wells haphazard. 
They drilled them after a careful study of the formation, and what 
they did is an answer to your question. They drilled them that 
close together because they thought it was necessary to drill them 
as you see to get the oil out of the land. Those wells cost, I suspect, 
$30,000 or probably more. 

Mr. Trrus. Probably more. 

Senator Poindexter. For the two ? 

Mr. Justice. Each. 

The Chairman. It cost $30,000 to drill each of them then ? 

Mr. Justice. Yes, sir; in that field. 

Senator Poindexter. What deptli does the oil lay below the sur- 
face? 

A Voice. About 3,000 feet. 

Mr. Justice. If a well is drilled, the completeness of the exhaustion 
within the drainage area is in proportion as a particular part of that 
drainage area is close to the well; in other words, it drains more 
completely close to the well, but reaches a place after a while where 
it does not drill at all. 

Senator Poindexter. You mean '^ drain ?'^ 

Mr. Justice. I mean drain; yes. Now, the oil in that section 7 
we have been looking at. I think that section would not be drained 
at all through the wells now drilled. 

Senator Pittman. Might I interrupt you there a minute, Mr. 
Justice ? You say on section 7 you could probably make a perma- 
nent reservoir ? 

Mr. Justice. Of a larger part of the oil, if you would not drill any 
more wells on the surrounding section. 

Senator Pittman. There was some testimony adduced at some of 
the hearings — there are so many hearings I do not know which — 
to the effect that an oil field that had as many weUs driven through 
the oil-bearing strata and water-bearing strata, was never safe as a 
permanent reservoir again because of the breaking down of the 
dome or top stratum, the stratum that protects the oil above, and 
permitting the water to break into the oil. 

Mr. Justice. Well, there is no reason why the water should be let 
into the oil at all. Generally, a man who lets water into the oil 
sand is very much like a man who sets fire to a forest to warm him- 
self when out opossum hunting. It makes a man who believes in 
conservation sick to see how they have let the water into the oil sands 
when they could have cemented it off and prevented it. 

The Chairman. Have you had any evidence or facts to bear on 
this question? How many private operators have ruined the oil 
field out there by reckless drilling ? 

Mr. Justice. In cases that have gone to final hearing, about 20 
defendants in cases referred to a master to take account as to what 
damage has been done by improper drilling by these 20 companies 
(7 cases, but probably 20 operators) to see how much damage has 
been done. The defendants insist that they are entitled to equities 
because they have spent their money, but my prediction will be that 
the master wiU find that many of them have done more damage by 
letting the water into the oil sands than they have done good by 
drilling the wells. Please see page 463 of the Attorney General's last 
report as to what is being done. 
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Senator Smith of Maryland. How do they get the oil out of the 
sand? 

Mr. Justice. It flows out bv gas pressure or is pumped out. They 
strike a strata of water sand, here, for instance, and oil sand here [in- 
dicating] and water sand here, and oil sand there [indicating]. That is 
a rough illustration. They ought, when they have drilled through 
the first water sand, and before they have gone into the oil sand, use 
cement, and cement it in such a way — and it is done by good oper- 
ators every day, and no good operator lets water into the oil sand — 
as to keep out the water. 

Senator Ciiiltox. He cases it off? 

Mr. Justice. Yes, sir; he cases it off, and cements it, and if nec- 
essary, plugs this hole below the water sand and then drills through 
the cement and puts in his casing. 

Senator Pittman. I do not diagree with you. At least, I do not 
have a different idea with you on that. I do not want to convey that 
impression. The evidence is very clear that they very successfuUy 
case off the water. 

Mr. Justice. They can 

Senator Pittman. Of course. 

Mr. Justice. They can case it off, but they do not do it. 

Senator Pittman. You say they do not ao it, but I can not see 
why, if a man owns oil property, and is a good manager, he does not 
take as great care of that property as anything else. 

Mr. Justice. But they do not. 

Senator Pittman. Here is the testimony: In pumping oil out of 
those wells, they bring with it vast quantities of sand in many cases. 

Mr. Justice. Oh, yes. 

Senator Pittman. And they are creating a void under this stratum 
that is above the oil by taking the sand out from under it. They are 
relieving at the same time the gas pressure that holds up the stratum, 
and in other oil districts where they have worked it to a great extent, 
they have found that the roof, so to speak, would cave in. The water 
would not get around the casing in the well, but it would apparently 
be admitted to the oil by caving in in places. ' 

Mr. Justice. Well, I do not think that is true for the same reason 
that the tunnel under the North River does not cave in. The sands 
were originally incased with deposits that have hardened and become 
impervious shales, which are hard and act as support shells or casings. 

The Chairman. Before you get away from tnat pomt, have you 
seen any increase in this careless drilling since these suits began ? 

Mr. Justice. No, sir; I have put them in the hands of a receiver 
and he has been shutting off the water. 

The Chairman. You think there would have been reckless drilling 
but for you action? 

Mr. Justice. Yes. As illustrative of that, a gentleman, whose 
name I can give, came to my office and said, '^ You have got my com- 
pany in the hands of a receiver here'' 

The Chairman. Please give his name. 

Mr. Justice. It was Mr. Sweeney, attorney for the Miocine Oil 
Co. He said, '^You have got it in the hands of a receiver, and here 
is an oil sand, from which I am producing a fair amount, a profitable 
amount, of oil, and there is a man, and he is going deeper and letting 
the water into my oil sand in order to rush down as fast as possible 
to the oil sand below, where he thinks he can get a thousand barrels 
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a day, and he is not shuttingoff the water to protect the upper sand, 
but is going right down." Both of those companies were sued, and 
he asked my assistance to help him get an injunction against the 
other operator to stop him from letting water into the oil sand. 
There is an enormous amount of such waste, and it has been my pur- 
pose to try to stop it. 

Senator Phelan. Are there not State laws regulating that ? 

Mr, Justice. No, sir; there are State laws that will regidate that 
after a while, but the policy of Mr. McLaughlin, of the State mining 
bureau, is to work gently with them. It has not been done as yet. 

Senator Poindexter. His pohcy is to sort of use the soft pedal ? 

Mr. Justice. Yes, sir; it is a local situation. He thinks it is better 
to wait a while. He feels that he can not go in there and raise a row 
with those gentlemen. That is the situation. Mr. Payne, the re- 
ceiver, appointed by Judge Bledsoe and Judge Bean, of Oregon, who 
have been trying these cases, is in charge, and is administrating the 
orders of the courts of equity in a very much more aggressive way, 
and is shutting off the water, whether the operators like it or not. 

Senator Swanson. Will you tell us the conditions of these lands 
in controversy outside of the railroad lands ? 

Mr. Justice. Yes, sir. 

The Chairman. Before you leave this point, are there any small 
operators who are likely to be ruined, or are they generally large 
companies ? 

Mr. Justice. vSome are much smaller than others, but none are 
very small. Now, I will show you here in this way. I have here 
a status sheet, showing the situation with respect to each suit in each 
of the controverted pieces of land up to December. I have here a 
status map. 

Senator Poindexter. What reserve is that in? 

Mr. Justice. Some lands are in 1 and 2, both. Some are in no 
naval reserve, but are withdrawn, and were unlawful!}^ entered. You 
will see, in township 32-23, Naval Reserve No. 2. 

Senator Poindexter. You mean range 23 ? 

Mi\ Justice. 32-23. You will see it here on the map. That is 
the township in which those lands are; 32-23 and 32-24 — you will 
see down there ^^T,'' which means ''township." It is township 32 
south, the ''S" standing for ''south." 

Senator Poindexter. South of range 23 east ? 

Ml-. Justice. Yes, sir; township 32 south, range 23 east. 

The Chairman. Are those townships or sections? 

Mr. Justice. Townships. The range is 23 east — east of Mount 
Diablo base and meridian. 

Now, you take those same townships here and sections and my 
status map and you can tell exactly who are the operators on them. 
The Stanaard Oil Co., the Union, the Associated, etc. All large 
concerns. 

The Chairman. How many small operators — ^personal investors — 
are there out there 1 

Mr. Justice. Senator, the time for these small operators has passed 
long ago. Later I will insert a list of companies and the capital 
stock of each operating in Naval Reserve No. 2. 

The Chairman. Did your investigation lead you to believe that 
these were large capitalists and oil companies ? 
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Mr. Justice. For instance, you take Mr. Titus's company, the 
North American Oil ConsoHdated. It is one of the smallest; about 
$1,000,000, I would guess. 

The Chairman. The smallest one is a million ? 

Mr. Justice. I should think so. 

Senator Pitman. Is it not a fact that that million dollars may be 
raised by a thousand people ? 

Mr. Justice. It is a corporation, certainly, Senator. 

Senator Pitman. You do not consider a million-dollar oil company 
a very big oil company, in comparison with the Associated or Stand.- 
ard Oil ? 

Mr. Justice. Not at all; no, sir. Now look at section 20 on the 
map. 

Senator Swanson. Which is section 20 ? 

Mr. Justice. Over on the left. The south quarter of that section 
belongs to the Associated Oil Co. 

Senator Poindexter. Which south section ? 

Mr. Justice. The south quarter — not the southwest or southeast 
quarter, but the south half of the south half. 

Senator Poindexter. Yes. 

Mr. Justice. The middle half of it — I think I am right now; I am 
reading hurriedly here — belongs to 

The Chairman. Mr. Justice, I want you to tell us if you have 
discovered any evidence that the Standard Oil has all these domains 
out there or has some of those domains. 

Mr. Justice. Just a moment, Senator, if you please. Just let me 
finish this first. Belongs to the United Oil Co., which is a very large 
one, and the Associated Oil Co. has the north half of the north half. 
Now, you take this section 22 over here, the Associated — a large com- 
pany, 51 per cent of its stock owned by the Southern Pacific Rail- 
road — has the south half. The Standard has the south half of the 
north half, and the Northern Exploration Co. the north quarter. Mr. 
Richardson has made up a list from this map, and I will read it into 
the record. He vouches for it. I have not had time to compare it. 
Of that 5,600 acres that Senator Pittman talked about 

Senator Pittm AN. It is marked in yellow on the map. 

Mr. Justice. The Standard would get by this proposed legislation 
1,600 acres. 

Senator Smith of Maryland. Claims or desires to get? 

Mr. Justice. Will get, if this legislation passes. 

Senator Smith of Maryland. You know they will get 1 ,600 acres if 
this is passed ? 

Mr. Justice. Yes, sir. 

Senator Smith of Maryland. You know that? 

Mr. Justice. Yes, sir. 

Senator Smith of Maryland. By what authority ? 

Mr. Justice. Upon the authority of the reports of Special Agents 
of the General Land Ofl&ce who have examined into ^' dummy'' 
claims, these ''dummy'' locaters were brought from Chicago and 
New York, and we proved the facts in one case, involving section 28, 
where no application for patent had been filed, and the Standard Oil 
Co. was defendant, and the Standard Oil Co. seeks this legislation in 
order to get relief under it and I have read and think I sufficiently 
understand the extent to which relief will be granted to say what I 
have just said. 
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The Chairman. Has the Standard Oil Co. any attorneys in Wash- 
ington — any lobbyists ? 

Mr. Justice. Tiie Oil Men's Protective Association, that is repre- 
sented here by Mr. Gillette, and has been by Mr. Frank Short and 
others, is representing the interest of the Standard Oil Co., and it is 
a member oi it. It has contributed to the expenses of these gentle- 
men who are here, I am told. Whether it has or not can be elicited 
from certain members of the Standard Oil Co. itself, whose names I 
will give you if you wish. I believe they will state the facts about it. 

Senator Pittman. I am informed the Standard Oil Co. is not a 
member of the Oil Association of California. 

Mr. Justice. Well, I do not want to go into that, because I do not 
know how much is given to these lawyers and others here, and we 
have no way of knowing it further than what we have heard and 
circumstances we know about. I can go into that if necessary. 

Senator Phelan. How many did you say the Standard Oil had ? 

Mr. Justice. It occupies 1,600 acres of land in Naval Reserve 
No. 2. 

Senator Smith of Maryland. Will they have a legal right to 1,0C0 
acres, or is some legislation necessary 

Mr. Justice. Some legislation is necessary. 
. Senator Pittman. How many suits have you brought against 
them, and for how many acres ? 

Mr. Justice. I will answer that very fully, if you will allow me 
to finish this line of thought. The Honolulu Consolidated Oil Co. 
claims 640; the Associated Oil Co. claims 880. The United Oil Co. 
claims 400; the Union Oil Co. claims 320 (and the Union Oil Co. is 
one of the largest oil companies in the United States). The Northern 
Exploration Co. claims 320; the Consolidated Mutual Oil Co. claims 
280; the Boston-Pacific Oil Co. claims 160; the Caribou Oil Co. 
claims 80. The General Petroleum Co. has 80 ; the Calif ornian Amal- 
gamated Oil Co. has 80 — the General Petroleum Co. aspires to be in 
the same class with the other larger companies. Of course it is not 
as large as the Standard or as large as the Associated, but along about 
that class. These corporations operate and claim land besides this 
in Reserve No. 2. I think all, certainly most of them. 

The Chairman. Are these companies independent, or associated 
together ? 

Mr. Justice. They are associated together in fixing prices for the 
consumer and producer. There is a general cooperation in the field, 
in this respect at least. That is the prices rise and fall throughout 
the State simultaneously. 

Proceeding with the claims to these lands in Reserve No. 2 : 

The Cahfornian Amalgamated Oil Co. has 80, the Record Oil Co. 
has 40, the St. Helens Co., an EngUsh company, has 40. That is the 
company that Mr. Daniels mentioned some time ago, before the 
Lands Committee, as quoting its stock in pounds. McLeod has 20 
(but no wells) . McLeod is the man under whom the Standard claims 
under McMurtry and the Associated also claims under the same 
source, in a way I will tell you about in a moment. The Monte 
Christo has 20 (no wells), making a total of 5,600. 

Senator Bryan. Making a totS of 5,600 acres? 

Mr. Justice. Yes, sir. 

Senator Bryan. You have given all the companies owning all this 
land in yellow on the map ? 
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Mr. Justice. Yes, sir; I have given that as assembled by Mr. 
Richardson from data on my status map here. 

Senator Phelan. Are these all independent companies that you 
have enumerated ? 

Mr. Justice. In what way ? 

Senator Phelan. Acting on their own account for the benefit of 
their stockholders ? 

Mr. Justice. Well, I suppose they are all acting for the benefit of 
their stockholders. 

Senator Phelan. What I have in mind is that there is a suggestion 
that the Standard Oil Corporation had absorbed them all, one way or 
another, and I am informed there are thirty or forty thousand acres 
of Standard Oil land outside of these reserves. You say they have 
1,600 here. It has been urged that the Standard Oil interests would 
be to close these, to prevent the independent operators from putting 
their oil on the market, and that would give them a practical monopoly 
so far as their thirty or forty thousand acres is concerned. 

Mr. Justice. They aU fix the prices. 

The Chairman. The Standard fixes the price ? 

Mr. Justice. I do not know who fixes it. If the price varies for 
the Standard in San Francisco at 10 o'clock in the morning, it varies 
there and in Los Angeles practically the same amount, at the same 
time, for it and all the companies. 

Senator Phelan. What 1 wanted to know was what interest the 
Standard Oil Co. has in settling the land titles in this particular 
Reserve No. 2 ? 

Mr. Justice. That was shown in a certain trial. Now, if you wiU 
notice that section 28 of 31-23. Under an arrangement between 
the Interior Department and the Navy Department and the Depart- 
ment of Justice, which was entered into in July, 1914, I believe, as 
explained by Mr. Tallman, in hearings before the subcommittee last 
month, and also as stated by the Attorney General in his supple- 
mentary report of January 18, 1916, which is reprinted in his last 
report, as Exhibit 31, suits were to be brought when there was no 
appUcation for patent for the land, without conferring with the Land 
Ofiice. I brought suit for section 28. 

The Chairman. Will it not clarify this testimony if that exhibit 
from the Attorney General's report is put in here ? Could we transfer 
that to this report ? These proceedings wiU be printed. 

Mr. Justice. I should not like to recommend 

The Chairman. I want you to recommend anything that will be 
for the benefit of this committee getting at the facts. We want to 
do justice. That is all we want, and aU we are after. 

Mr. Justice. I should say it will be very helpful to the committee 
to have that supplementary report of January 28, 1916, before you, 
and all exhibits attached to it. It tells the whole story up to that 
date. You will find it in the Attorney General's last report — the 
report of 1916 — as Exhibit 31, and the appendices. Then 1 will say 
if you win put into your record from the Attorney GeneraFs last 
report, pages 45 and 46, you will have the story brought forward 
from January 18, 1916, to the date of that report, so far as the 
Department of Justice's connection with these matters is concerned. 

(The matter referred to is as follows, pages 454 to 468, also pages 
45 and 46, Attorney General's Report for 1916:) 
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EXHIBIT 31. 

Report op the Attorney General upon the Litigation Over Withdrawn Oil 
Lands of the United States. (Submitted to Congress on January 18, 1916, 
AS A Supplement to his Annual Report for the Fiscal Year 1915.) 

Department of Justice, 
Washington^ D. C.y January 18 j 1916. 

To the Senate and House of Representatives of the United States of America in Congress 
assembled: 

The last Congress appropriated $50,000 "to enable the Attorney General to repre- 
sent and protect the interests of the United States in matters and suits affecting 
withdrawn oil lands" (38 Stat., 1150) and $65,000 "to enable the Attorney General 
to represent and protect the interests of the United States in matters and suits affecting 
Pacific railroads" (id., 866). The character of these appropriations, the national 
importance of the subject matter, and the fact that legislation affecting the latter 
is now being considered by Confess induce me to submit a special report concerning 
the proceedings taken up to this time by my department for the protection of the 
Federal oil lands in California and Wyoming, including those embraced within the 
naval petroleum reserves, and giving a brief summary of facts which may be helpful. 

The cases dealt with are divisible into two general classes: First, those involving 
lands within the limits of the withdrawal orders and held by the Southern Pacific 
under patents based on the Southern Pacific aid grants; second, those involving public 
lands which have been reserved through the Executive orders. Both of these classes 
are described and discussed with some particularity in my regular report (p. 36) for 
the last fiscal year and in the preceding reports of the Attorney General for the year 
1911 and since. 

The lands sought to be recovered in the Southern Pacific suits are all situate 
in California and were patented to that company as nonmineral lands. In these suits 
the Government contends that the mineral character of the land, though concealed 
from the Government, was known by the company when the patents were applied 
for. The first case, begun in 1910, and involving approximately 6,000 acres of oil 
land of a total estimated value of from nine to ten million dollars, was decided by the 
district court in favor of the Government after an exhaustive trial. The decision was 
rendered on June 12, 191-5, and so far I have received no notice of appeal. The taking 
of evidence in the other cases of this class, six in number, will be begun in the very 
near future. The acreage involved is 160,860 ; the estimated value is over $215,000,000. 

Of the lands of the other category, public withdrawn and reserved oil lands, approxi- 
mately 50,000 acres in California and 8,680 acres in Wyoming, estimated to be worth 
$60,000,000, are involved in suits brought by this department or in field investiga- 
tions proceeding under its direction with admirable cooperation from officials of the 
Interior and Navy Departments. It is of these lands and of the suits designed to 

Erotect them that I would speak particularly. Much that I shall say will doubtless 
e applicable to the withdrawn lands in Louisiana, no part of 'which, however, has 
as yet become the subject of this department's investigations, but reported to be of 
immense value. 

history and purposes of the oil land withdrawals. 

The original order of withdrawal was made by President Taft on September 27, 
1909. Its purpose and legal effect were to withhold from private occupation and 
entry, under the mining laws, all those tracts comprised within the townships speci- 
fied which had not already become affected by definite private rights. The total 
area of the townships described was very large, exceeding 3,000,000 acres. The total 
area of the tracts upon which the order actually operated was very much less, because 
much of the described area had been validly located, entered, or patented before the 
order was made. Also, a good part of the described area which remained in public 
ownership Was of little or no value for oil. While the ultimate purposes were defi- 
nite, the reservation as made was preliminary in character. Its immediate purpose 
was to protect the status of all the public lands included until, with more definite 
information, the precise areas suitable for continued reservation could be ascertained 
and described. At this writing I am not apprised of the exact amount of desirable 
oils land affected. Such information, if it exists, should be obtainable from the 
Geological Survey. It is a safe statement, I think, that, considering the value of 
petroleum and the prospective necessities of the Nation, the extent of the oil deposits 
which were reached by the withdrawal and all oil lands in national ownership is 
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small, and that the choicest portions are all being claimed, and in large part actually 
extracted by oil companies, except where the efforts of this department have placed 
them in the care of a receiver. 

The ultimate purposes for which the withdrawal was made are well known. ^ The 
limits of the oil deposits in this country were pretty well ascertained. The demands 
for petroleimi products, to be used for fuel and lubricant, were great and increasing. 
Under the mining law an individual or corporation, sufficiently financed, mi^ht 
occupy and operate any number of tracts of public oil land without any restraint 
upon the quantities of oil produced or the methods of production and without ren- 
dering to tne General Government anything in return. Successful operations, under 
favorable conditions, were known to be productive of large profits. Add to this the 
fact that the oil in one tract is often subject to be partly drained off through wells 
operated upon another, and the incentives to speculative occupation, negligent and 
wasteful operation, and excessive production, become obvious. One object of the 
withdrawal, therefore, was to reserve the public oil lands until Congress might have 
opportunity to devise new and conservative regulations to govern their development 
and use. 

Another and important object of the withdrawal was to insure a reserve of oil in the 
ground to supply the furure requirements of the Navy. 

The next step in the withdrawal history is the Pickett Act" of June 25, 1910 
(36 Stat., 847), which in express terms authorized the President to exercise the power. 
This act is conclusive evidence that the withdrawal policy was approved by Con- 
gress. Siace there were asseverations at that time that the withdrawal already made 
was invalid and that private rights had accrued in spite of it, the act, in order to 
leave the question open for adjudication by the courts, provided that it should not 
be construed — 

"as a recognition, abridgment, or enlargement of any asserted rights or claims initiated 
upon any oil or gas bearing lands after any withdrawal of such lands made prior to 
the passage of this act." 

There was another proviso as follows — 

"That the rights of any person who, at the date of any order of withdrawal hereto- 
fore or hereafter made, is a bona fide- occupant or claimant of oil or gas bearing lands, 
and who, at such date, is in diligent prosecution of work leading to discovery of oil 
or gas, shall not be affected or impaired by such order so long as such occupant or 
claimant shall continue in diligent prosecution of said work." 

In July, 1910, the President issued new orders under the express authority of this 
act of Congress and ratified the withdrawal previously made. After that act the 
naval reserves in California, and others in Wyoming, we're designated. 

Extensive and damaging trespasses upon the withdrawn lands caused the Interior 
Department to enlist the services of the Department of Justice. After some time 
spent in preliminary investigations several suits were begun in January and Feb- 
ruary, 1913. 

The validity of the withdrawal of 1909 was contested by the defendants, and for 
the purpose of setting that question promptly at rest one of the cases, selected as 
typical, was hurried as rapidly as possible to the Supreme Court, without spending 
much time or peculiar effort to secure a favorable decision in subordinate tnbimals. 
This was the case of the United States v. The Midwest Oil Co., involving 160 acres of 
oil land in Wyoming. The argument in the district court for the district of Wyoming 
took place in May, 1913, and a decision (against the withdrawal) occurred in June. 
Appeal was taken at once to the circuit court of appeals, which concurring in the sug- 
gestion of counsel on both sides, certified the question to the Supreme Court without 
ailment. The case, having been advanced, was argued in the Supreme Court in Janu- 
ary and again in May, 1914. The result was a judgment, delivered in February, 
1915; conclusively sustaining the validity of the withdrawal in question. (236 U. S., 
459.) 

In one or more of the other (California) cases the district court in the meantime 
adopted the Wyoming court's erroneous decision as a precedent. These cases were 
kept open by motions for rehearing, which were allowed to stand until the Supreme 
Court's decision occurred, whereupon the motions were granted and the orders dis- 
missing the bills were set aside. 



1 For a discussion of these purposes and references to various public documents antedating and following 
the withdrawal of Sept. 27, 1909, see the Government's brief filed in the Supreme Court in United States 
V. Midwest Oil Co. (236 U. S., 459) and the opinion of the court in that case. 
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The^ obstacle which had closed the pathway in the lower courts having been thus 
put aside, the department proceeded, and has since continued earnestly and system- 
atically, to ascertain the merits of all claims set up within the withdrawn areas and 
to seek appropriate judicial relief in all cases of damaging trespass. 

METHODS AND PRESENT STATUS OP THE LITIGATION, WITH OBSERVATIONS ON THE 

PROBLEMS INVOLVED. 

At the end of the last fiscal year arrangements were made between the Secretary 
of the Interior, the Secretary of the Navy, and myself to avoid duplication of effort 
and promote economy in the work of investigation. It was agreed, among other things, 
that the work should be pushed as rapidly as possible; that the Department of the 
Interior would make a special effort to dispose promptly of all applications for patent 
and would make requests of this department for suits in all proper cases, and that the 
appropriation under control of this department (mentioned at the beginning of this 
report), and a similar appropriation under the control of the Secretary of the Navy 
(38 Stat., 937), would be employed as far as possible in supplem^lit of the funds 
available to the Land Department in defraying the expenses of field work. Skilled 
agents of the General Land Office were temporarily transferred into the service of 
this department. The chief of field service of that office, stationed at San Francisco, 
proceeded to the oil fields to direct the investigations by special agents, and the num- 
ber of the latter was increased. The progress of the field investigations has been very 
satisfactory. A petroleum engineer from the Bureau of Mines has been assigned to 
assist this department, especially with his technical advice respecting oil lands. His 
services also have been a great help. A special assistant to the Attorney General, 
with headquarters at San Francisco, is in charge of all oil-land matters in California 
and Wyommg, and through his office the department is kept in touch with the chang- 
ing situation and secures consistency of action in all cases. Immediate communi- 
cation between the special assistant and the Commissioner of the General Land Office, 
when necessary, has also served to prevent useless circumlocution and delay. 

The records here in Washington show that the suits concerning withdrawn oil lands 
and now pending in California are 20 in number and involve 3,638 acres. Three 
similar suits, involving 560 acres, are pending in Wyoming. W^ile the total acreage 
thus already brought into litigation is comparatively small, its value is enormous, 
and the value of the oil already taken from it ascends into millions of dollars. 

No suits have yet been brought except in cases where it was concluded that prompt 
action was essential to protect the Government from serious loss. 

It has been the poUcy to apply for a receiver, when necessary, to protect the lands 
from further damage, and preserve the oil on hand as well as the proceeds of oil sales, 
when the money can be reached. In a number of the California cases receiverships 
have been granted, and, to save expense and increase efficiency, the same person has 
been appointed receiver in all these cases. He devotes his entire time to the perform- 
ance of his duties for a fixed annual compensation which is deemed quite reasonable. 
It is provided that when the wells can not be "capped " without injury, the operating 
company may continue to operate if the receiver allows it, and under his supervision 
and direction, but the operators are not allowed to spend any n^oney unless approved 
by the receiver. Out of the funds coming into his hands proper operating expenses 
have been allowed, but injunctions have been issued against the further drilling of 
wells on the lands. The results accomplished imder the receiver, and the situation 
with respect to the lands in his care, are shown in detail by a report in form of a letter 
from him, a copy of which is hereto attached, marked Appendix A. 

Particular attention is invited to this letter, which shows the negligent and damag- 
ing character of the operations before receivership and remarkable profits derivable 
from a comparatively small area. On November 23 last this official, as the results of 
operations during a short time on 1,020 acres, had accumulated $1,592,917.07 in money, 
representing profits, besides 2,800,000 barrels of oil. 

Other suits like those now pending will undoubtedly follow as the results of the 
field investigation. 

From the last detailed report on the subject which has come to the department, 
and which is said to be substantially complete up to the latter part of November last, 
it appears that of 137 cases in the office of the San Francisco field division 122 had 
been reported on by the special agents either partly or completely. Some of these 
cases concerned lands for which patent applications were pending. In others no such 
applications had been made. Of the 122 cases dealt with, 99 were reported on ad- 
versely upon the ground that inception of discovery work was later than the withdrawal 
and, consequently, the claimants were not within the proviso of the Pickett bill; 47 
were reported on adversely because of evidence of fraud in the use of dummy entry- 
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men; a good part were reported on adversely in both of these respects. In only 17 
were the reports favorable, both as to the inception of work and the bona fides of the 
claimants. Hearings had been ordered by the Commissioner of the General Land Office 
in some 12 of the cases reported adversely, and suits had been requested by the Land 
Department in 6 of the 12. There were 45 cases reported on adversely in which no 
action had been taken by the commissioner, and in 35 of which the lands involved 
were said to be producing oil. 

The first duty of the department is to protect the oil deposits as much as possible 
from further waste and destruction. Accordingly first attention is given to those 
tracts from which the deposit is being extracted by persons who appear to be doing 
so in violation of the rights of the Government and where delay would be disastrous 
to the rights of the Government. Of this character are all the suits so far brought. 
The ultimate problem here, as in all the cases, is to dispossess such persons and obtain 
adequate pecuniary compensation for the damages inflicted . The immediate problem 
is to prevent unnecessary increase of the damage while the cases are being tried and 
determined, a result attainable only through receiverships and injunctions unless 
the defendants will voluntarily cease their operations or subject them to supervision 
and restriction deemed adequate by the department. Generally speaking, a receiver- 
ship affords the normal and most satisfactory method of control. In this way the oper- 
ations may be permitted to go on to such extent as may be necessary to afford fair 
protection to the defendant, pending the decision of the case, yet minimize drainage 
of the oil deposits through wells on private land. The oil thus extracted may be sold 
with good title by the receiver, and the proceeds of sales, after deducting necessary 
operating expenses, may be deposited by him at interest, to await the result of the 
litigation. Oil wells which by reason of negligent construction or maintenance afford 
access of water to the oil strata, and thus threaten ruin to the deposits themselves, 
may be properly closed or repaired and the drilling of new wells or unnecessary 
operation of old ones forbidden. 

I am informed that the waste of oil after extraction and the irreparable damage 
done to the subterranean deposits due to negligent operation and consequent intru- 
sion of water are very serious. In certain instances the operators seem to have been 
actuated only by the desire to reap the greatest profit possible before the Government 
could enforce its rights. A receivership properly managed serves to prevent the ex- 
tention of this waste, to stop further extraction or reduce it to a minimum, and to 
insure that the value of the oil extracted during the suit shall go to the Government 
if the Government prevails. Our experience mus far also shows that the receiver- 
ship induces greater economy in operating expenses. 

The Government is, of course, entitled to recover the value of all oil heretofore taken 
from the withdrawn lands by trespassers, and, since the latter are not all financially 
responsible, it sometimes becomes necessary to seek pecuniary redress from the pur- 
chasers of the oil. 

The purchasers of oil from trespassers operating wells on the lands involved in the 
suits did not for some time withhold the purchase price of such oil to await the deter- 
mination of the disputes between the United States and the adverse claimants, nor 
until early in 1914. Since that time some of the larger purchasing companies have 
withheld the purchase price of the oil produced from some of these lands, but others 
have continued up to the present time to purchase such oil and pay the money over 
to the operators. In the first five withdrawal suits brought and now pending in 
California the Standard Oil Co. discloses by its answers that it purchased from these 
operators prior to the time when a receiver was appointed 2,308,071.64 barrels of oil. 
This company and other purchasing companies of such oil have been sued for the 
wrongful conversion of the oil where such course has seemed necessary to protect the 
interests of the Government. 

The value of the oil which has been unlawfully taken from these reserved lands 
amounts, as I have said, to many millions of dollars. 

In this connection mention should be made of the act of August 25, 1914 (38 Stat., 
708), which authorizes the Secretary of the Interior to enter into agreements with 
claimants of the oil lands who have applied for patents. This statute was intended 
to provide a means whereby, subject to proper safeguards and upon conditions ad- 
justed to the interests of the Government, an oil-land claimant, if he submits the 
merits of his claim to the decision of the Interior Department upon an application 
for patent, may operate wells and find a market for the oil while his case is being 
examined and decided. Under the mining law the holder of a valid location is not 
obliged to apply for patent. Subject to the condition that he must expend at least 
$100 annually upon the land in labor or improvements, he may hold and work it 
indefinitely. To prevent or restrict the extraction of oil when the claim is deemed 

77505—17 2 
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invalid, the normal remedy of the Government is to apply to a court of equity for 
an injunction or receivership. 

This act of 1914 seems intended to avoid the necessity of such Litigation in cases 
coming within its terms. In such cases the Secretary, acting under the authority of 
the act, may legitimize the extraction of oil during the time intervening before 
the applications shall have been passed on, and purchasers of oil during that period 
will be sure of good title whatever may be the ultimate -fate of the applications. The 
statute gives the Secretary a full discretion to grant or decline the permission and to 
fix its terms when granted. If an application is rejected the permission ceases. 

The permits issued all provide that seven-eighths of the oil extracted shall be 
retained by the claimants and the remaining one-eighth impounded, to go to the 
Government if the application is rejected and to the claimant if it is allowed. The 
figures furnished by the office in San Francisco indicate that up to October 31, 1915, 
$193,875.57 worth of oil had been sold under such permits, of which there^were nine. 
There was retained for possible delivery to the Government $24,234.43. Permits in 
Wyoming covered September sales amounting to $73,505.10, of which $9,311.57 was 
impounded. Full information on this subject may be obtained from the Commis- 
sioner of the General Land Office. 

The advantages of the receivership method lie in the greater and more effective 
power afforded to supervise the operations and forbid unnecessary production and 
waste, and in the fact that all net proceeds are set aside to be paid to the party entitled 
when the merits of the case have been adjudicated. A coiu^ of equity, too, for the 
purpose of protecting such highly perishable property as these oil deposits are when 
subjected to exploitation, may inquire into the probable merits of the claim at any 
stage of the case, and, upon convincing evidence of the plaintiff's right, may stay 
all oil extraction at once rather than allow it to continue during the long period 
required for the settlement of the controversy before the Land Department (if an 
application for patent has been filed there), or the plenary trial ana determination 
of the case by the court. 

Pursuant to an understanding with the Secretary of the Interior this department 
has awaited the request of the Interior Department before beginning suit. No suits 
have been requested in those cases in which the claimants have applied for patents 
and obtained permits to extract oil, under the act of 1914. Such cases remain entirely 
in the hands of the Interior Department, and the operations upon the lands involveJi 
are governed by the permits outstanding and subject to such supervision as the con- 
tracts pro\dde for. 

I have already given some estimates of the value of the lands in controversy. In 
this connection it should be borne in mind that all such estimates are approximations 
only, based, as they necessarily are in large degree, upon the fluctuating prices of 
oil. The estimates ventured on above assume the market value of 45 cents per barrel 
for petroleum. If the market price should double the estimates would double. 
There is every reason to believe that the price per barrel, assumed — the market price 
in November, 1915 — was abnormally low. I am informed that there has been great 
overproduction in California (in that month there was a storage there of over 58,000,000 
barrels), and from the information at hand I am led to believe that this unfortunate 
condition is largely the result of the productions from the withdrawn public lands 
and the haste in which many operators are vieing with each other to make the largest 
output possible in a minimum of time. Mere computations of value, however, based 
on such ephemeral conditions as exist in the California market; would be a poor 
measure of the situation confronting the Government. 

CONCERNING THE CLAIMS OF EQUITIES MADE BY OR ON BEHALF OF OPERATORS ON THE 

WITHDRAWN LANDS. 

In considering this subject it will be remembered that there are three claapes of 
claimants to oil lands in the West — first, those who had valid pJitents or locations 
(based, of course, on discovery of oil) when the withdrawal was made; second, those 
who had made no discovery but were engaged in "the diligent prosecution of work 
leading to the discovery of oil"; third, those who had made no discovery and were 
not in the diligent prosecution of work leading to discovery at the date of withdrawal, 
but began or resumed drilling afterwards in defiance of the withdrawal. 

As for the first of these classes of claimants, all that need be said is that the with- 
drawal orders expressly disclaimed any pjurpose to affect their locations, and of course 
no attempt whatever has been made to involve them in the litigation. 

As for the second class, those who were and continued in diligent prosecution of 
discovery work, it is clear that they are amply protected by the Pickett Act, and 
their holdings have not been attacked. 
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The third class consists of those persons who had neither made discovery or loca- 
tion nor were diligently working when the order took effect, or who, if working at 
that time, saw fit to cease their diligence, but who afterwards, in the face of the 
the withdrawal, resumed work and appropriated the oil. It is against persons and 
corporations of this cate^^ry that the efforts of this department are directed. If 
any others are concerned m the litigation, the officials of this department are unaware 
of it. Careful investigation is made of every case before beginning suit and due care 
is observed in every instance to avoid suing anyone claiming under a valid discovery 
and location made before the date of withdrawal or whcse situation is such as to entitle 
him to the benefits of the Pickett Act. If it shall turn out that, through mistake of 
fact, parties have been impleaded who are entitled to the protection of that act or 
whose lands were duly located upon valid discovery before withdrawal, the mistake 
will easily be rectified, either by action of the department itself or the finding and 
decree of the court. All the suits referred to against oil operators on the lands in 
question are pending in courts of equity, where any equities possessed and asserted 
by the defenaants will doubtless receive the consideration to which they are entitled. 

I should perhaps state in a general way that persons who have entered upon these 
lands in defiance of the withdrawal orders and speculated upon the chance of the 
orders being declared invalid would doubtless be given little or no help by the courts 
without some additional legislation in their favor by Congress. The judicial view 
of their predicament is quite plainly expressed in an opinion delivered by District 
Judge Bledsoe in one of tnose cases in July of last year, in which he said : 

"In somewhat simUar vein it is also urged that it would be highly inequitable now 
lor the Government to retake the title, so to speak, of these lands aifter the defendant 
companies have gone upon them and made the expenditure of hundreds of thousands 
of dollars in the prosecution of work leading to a discovery and extracting of oil 
shown here by the facts. The simple and sufficient answer, however, to this conten- 
tion is that all of these defendants went upon these lands at a time when they knew 
that they had been withdrawn from entry and settlement by order of the President 
of the United States. If they relied upon a claim initiated previously to such with- 
drawal, it was their bounden duty, under the circumstances, to investigate and con- 
sider whether or not such claim was * valid ' and therefore within the protective pro- 
visions of the Executive order. What they did, then, in that state of the case and 
in disregard of their duty to investigate they must be held, and held rightly, to have 
done at their own risk. That they misconceived the law and determined in their 
own minds that the withdrawal order of 1909 waas invalid does not suffice, in the 
judgment of this court, to secure for them any rights because of the expenditure made 
under such misconception. The Government of the United States did nothing to 
lead them to believe that the withdrawal order was invalid, and to hold that a party 
may deliberately refuse to recognize a valid Executive order and thereby and because 
of such refusal profit himself is to put at once a premium upon disr^ard of law and 
constituted autnority; to make it the rightful privilege of everyone to misconceive 
and disregard the law, if in so doing he will thereby advantage himself. I can not 
believe such to be a safe or salutary rule, and in consequence feel that there are no 
equities of any sort or nature inuring to the benefit of those who now claim rights 
in these public lands merely because of their disregard of the presidential order of 
withdrawal thereof and of their financial ability ana willingness thereafter to prose- 
cute to a successful conclusion a discovery of minerals thereon." 

This department has used every effort to protect those to whom relief has heretofore 
been extended by Congress under the terms of the Pickett Act or otherwise. 

I refrain from making any recommendations or suggestions to Congress as to what 
relief, if any, should be giv^n by it to such persons who nave, in a numoer of instances, 
invested large sums of money in developing oil lands and making improvements 
thereon, and who have already in some instances withdrawn therefrom large quanti- 
ties of oil, far exceeding in value the amounts invested. Congress in its wisdom will, 
of course, deal with this problem as it sees fit. 

Nor is it within the province of this department to determine, or to advise Congress 
whether or not it shall abandon or limit the policy of a naval reserve, and as to this 
I make no suggestion or recommendation. 

In closing this report, I should invite attention to the fact that while so far the 
litigation has been confined to lands in California and Wyoming, there is also a with- 
drawn area of oil land said to be of great importance in the State of Louisiana. As 
yet this department has received no request from the Interior Department to take 
action concerning these Louisiana lands. I am informed, however, that a situation 
exists there which in some respects is very like that which exists in California and 
Wyoming. 
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On January 13, last, Hon. Scott Ferris, chairman of the House Committee on the 
Public Lands, called my attention to portions of section 17 appearing on pages 15 and 
16 of H. R. 406, with the request that I express the views of my department thereon, 
together with such suggestions and recommendations as I might desire to make. On 
the afternoon of Saturday, Januarjr 15, I delivered to him by special messenger a 
letter of that date, a copy of which is hereto attached and marked *' Appendix B." 

T. W. Gregory, Attorney General. 
APPENDIX A. 



Report op the Receiver in Certain Calipornia Cases. 

November 23, 1915. 
Hon. E. J. Justice, 

Post Office Building^ San Francisco, Cal. 

Dear Sir: In response to your inquiry for a statement as to the acreage, number 
of wells, amount of money and oil on hand, cost of operation, etc., of properties now 
in my hands as receiver in what are known as the withdrawal oil land cases now 
pending in the United States district court of California, southern district, I beg to 
report as follows: 

I now have under my charge as such receiver 1 ,020 acres of land. With the excep- 
tion of one tract this is all situated in the district known as the Maricopa I lat, con- 
sisting of all of section 32, all of fractional section 30, and 160 acres in section 4. 

On this 1,020 acres there are 37 producing oil wells, 10 abandoned wells which had 
theretofore produced, 3 idle producing wells, 11 water wells, 9 abandoned drilling 
wells, 7 partially drilled wells, and 1 gas well. The total monthly production from 
the property is about 200,000 barrels. 

Fourteen of the producing wells have water in them ranging as high as 60 per cent. 
Two of the idle producing wells have water and it is unprofitable to operate them for 
that reason. Eight of the abandoned producers have water, 4 of the abandoned 
drilling wells have water, and 2 of the partially drilled wells have water. In other 
words, 26 wells on a 940-acre contiguous tract of land are allowing water to infiltrate 
into the oil sands and 4 wells on a separate tract of 80 acres are letting water into 
the oil sand. 

I have employed experts to study these conditions and report means for tljeir 
abatement. During the past three months we have succeeded in shutting off the 
water in three wells which had theretofore been letting it into the oil sands. We 
are now working on others, and I feel confident that within the next six months we 
will succeed in shutting it out of a large number of others, and possibly may succeed 
in getting it shut off in all. 

This is very difficult work for the reason that many of these wells have been letting 
water into the sands for at least two years last past, and conditions in pome of the 
wells are almost unbelievable. However, all my efforts are being concentrated on 
this work, and I hope to obtain a large measure of success. 

It is impossible to give an accurate measure of the damage that has been done to 
this property by reckless operation and apparent disregard for consequences. Con- 
servatively speaking, I should say that the damage done to the property now under 
mv charge by water infiltration would amount to not less than $1,000,000. Practically 
all of this could have been avoided by careful and conscientious operation. 

I now have on hand in cash, profits realized from the operation of the above prop- 
erty during the receivershij)} the sum of $1,592,917.07. I also have on hand in storage 
about 1,500,000 barrels of oil. Of the money now in my hands $1,500,000 in now on 
deposit in various banks, drawing interest at the rate of 4 per cent, compounded semi- 
annually. The balance of the money is in current accounts to meet operating and 
other expenses. You will notice that the annual interest earned on funds in my 
hands is $60,000, or $5,000 a month. I might add that, in addition to the above 
amount of oil on hand, the court has ordered about 1,300,000 barrels taken from the 
southwest quarter of section 32 by the General Petroleum Co. and mixed with other 
oil of that company, sequestered and placed under my supervision pending the 
result of the action. The value of this oil is about $600,000. 

The average monthly expenditure by me on this property for all purposes, includ- 
ing expenses of receivership, is about $22,500. Of^this amount about $5,000 is for 
improvements. The property was in verjr bad shape when I took possession, and it 
has been necessary to constantly improve its condition in order to conserve the prop- 
erty. Immediately prior to the appointment of a receiver it was costing the com- 
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panies operating on this land on an average of more than $50,000 per month to operate 
the same. 

The cost of producing oil at present ranges from 2 cents to 20 cents, except in one 
case, where the cost, owing to water conditions in the wells, has been about 25 cents. 
A total of approximately 3,750,000 barrels has been produced from this property 
during the period it has been in the hands of a receiver. Nearly four-fifths of this 
amount has been produced for less than 5 cents per barrel. The average cost of 
production for the entire amoimt has been less than 7 cents per barrel. This does 
not take into account interest on original investment or depreciation. However, 
the amount expended by me for improvements would more or less offset any deprecia- 
tion. Nor does this take into consideration the cost of developing future production. 
Inasmuch as it has been impossible for me to determine the amount of the original 
investment, or to determine now much has been received as profits from the property 
by the operators to charge against that investment, I could not consider that factor. 

Prior to the appointment of a receiver there were taken off this land large quantities 
of oil. In some cases it has been impossible for me to ascertain the figures, but the 
total so taken would amount to about 6,000,000 barrels, for which the operators prob- 
ably received $2,750,000. This oil was sold by the operators principally to the Stand- 
ard Oil Co., General Petroleum Co., Tarr & McComb, and Independent Producers' 
Agencv. 

Of the above 1,020 acres, 200 acres thereof have been in the hands of a receiver for 
20 months, 140 acres thereof for a period of 7 months, 80 acres for a few days,* and the 
balance for a period of 5 months. 
Respectfully, yours, 

H. W. Payne, Receiver, 

APPENDIX B. 



Letter to Hon. Scott Ferris, Chairman CoMMrrrEB on Public Lands, House 

OP Representatives. 

January 15, 1916, 
Hon. Scott Ferris, 

Chairman Committee on the Public Lands, House of Representatives. 

Dear Sir: This letter is written in response to your telephone request that I 
express my views upon certain features of H. R. 406, entitled "A bill to authorize 
exploration for and disposition of coal, phosphate, oil, gas, potassium, or sodium." 

I then stated to you that I was not prepared to express any view as to the provisions 
of the bill, but would carefully examine it at the earliest moment possible and com- 
municate with you. I regret that most pressing matters have prevented my doing 
so sooner. 

The bill provides methods for the disposition of oil, gas, and other minerals owned 
by the United States, including those in national forests and certain national monu- 
ments, but ''excluding those in national parks, military or other reservations " (sec. 1). 

It is apparently intended to apply to the oil and gas deposits in the naval petro- 
leum reserves, for there is a proviso in the thirtieth section that any moneys accruing 
to the United States under the provisions of the act from lands of those reserves shall 
be deposited in a specified way. It applies generally to all the withdrawn oil lands 
in California, Wyoming, and Louisiana, or wherever else situate. Section 14 pro- 
vides for the granting of prospecting permits, section 15 for the granting of patents 
to holders of such permits who discover oil or gas, and section 17 for 20-year leases, 
with privilege of renewal for successive 10-year periods. In section 17 also appears 
the following: 

"That upon relincjuishment or surrender to the United States, within six months 
from the date of this act, by any locator or his successors in interest of his or their 
claim to any unpatented oil or gas lands included in an order of withdrawal, upon 
which oil of gas had been discovered, was being produced, or upon which drilfing 
operations were in actual progress January first, nineteen hundrecf and fourteen, anS 
the claim to which land was initiated prior to July third, nineteen hundred and ten, 
the Secretary of the Interior may, within his discretion, lease on such reasonable 
terms and conditions as he may prescribe, to such locator or his successors in interest 
the said land so relinquished, not exceeding, however, the maximum area of six 
hundred and forty acres to any one person, association, or corporation, said leases 
to be conditioned upon the payment by the lessee of a royalty of not less than one- 
eighth of the oil or gas extracted or produced from the leased premises or the proceeds 
thereof, each lease to be for a period of twenty years, with the preferential right in 
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the lessee to renew the same for succeeding periods of ten years, upon such reason- 
able terms and conditions as may be prescribed by the Secretary of the Interior." 

In responding to your request, I must first beg leave to state that I will not offer 
any opinion upon the wisdom or policy of this bill in any of its aspects. For me 
to undertake to advise Congress what course it should pursue in respect of legislation 
emanating from one of its committees and pending before it womd be manifestly 
improper. I disclaim any such intention and hope that this will be clearly under- 
stood as controlling every word of this communication. All that I can properly do 
and all that I desire is to discuss some of the probable effects of such a law in the light 
of the facts which have come to my department in the regular performance of its 
duties. Nor may I do this to my own satisfaction; the time allotted is too brief and 
the subject too large. 

Concerning the probable result of the general provisions for the granting of permits, 
patents, and leases covering lands within the naval petroleum reserves, I can merely 
express the opinion, basea upon the opinions of my advisers and the experience 
and information of this department, that the result will be to destroy the value of 
those reserves as depositories of fuel oil in the ground and convert them into sources 
of pecuniary income. Concerning the effects of this result upon the Navy and its 
efficiency, I can only refer you to the Secretary of the Navy and the statements and 
recommendations contained in his last annual report to Congress. 

Concerning the effects of the proviso in section 17, whicn I have quoted above, 
I have more to say, since it bears directly upon important litigation in my charge. 

The department in pursuance of its duty to enforce the laws, and in pursuance 
of an act of the last Congress appropriating $50,000 for the purpose, is doing its utmost 
to protect the reserved areas, including those which constitute the naval reservations. 
Over 20 suits in equity are pending in California and Wyoming. In a number of 
these cases receiverships have been granted for the preservation of the lands affected 
from excessive operation and waste and the saf guarding of the profits of oil extrac- 
tion occurring during the litigation. The pending suits include but a few of the 
cases which have been investigated. Many powerful oil companies, as well as many 
individuals, are directly or indirectly interested in a multitude of claims, set up to 
the withdrawn land and in extensive operations conducted on the choicest portions 
of them. I am reliably informed that practically all of the known oil areas in Cali- 
fornia have been covered by paper locations — many parts of them again and again — 
at one time or another. Our investigation is characterized by a special care to separate 
those claimants who have rights and equities from those who have not. We aim to 
develop the facts fully in every case before bringing suit. Those parties whom we 
have sued and those whom we contemplate suing are those who appear to have no 
right or equity either imder the mining law or the Pickett Act of June 25, 1910, but 
who have entered on the withdrawn land in spite of the mthdrawal and in spite of 
the known purpose of the Government to enforce it, and who in many instances 
have taken enormous quantities of oil and appropriated the proceeds — millions of 
dollars — ^without making any provision to indemnify the Government, besides inflict- 
ing grave damage to the oil deposits through hasty and negligent operation. Some 
of these parties acted in piu-suance of plans which were inchoate or half abandoned 
when the withdrawal occurred . In other cases the plans appear to have been initiated 
after the withdrawals. In some the i)lans were carried out through the practical 
expulsion of earlier claimants. In some the claims are now sought to be supported 
by fraudulent dummy locations and fraudulent locations of gypsum. 

The number and extent of these claims and their relations -to the valuable oil deposits 
are such that the recognition of them, or of any considerable proportion of them, 
could not fail to have a serious effect upon the oil reserve in general and, I assuifte 
also, the naval reserves in particular. 

Whether such a recognition will result from the proviso I can not undertake to say 
definitely, but, as now advised, I incline very strongly to the opinion that it would. 
The proviso includes all unpatented withdrawn land upon which oil or gas had been 
discovered, "was being produced" (does this mean "and was being produced" or 
^^or was being produced?") or on which drilling operations were in actual progress 
on January 1, 1914, "and the claim to which land was initiated prior to July third, 
nineteen hundred and ten." 

I find that my predecessor, in a letter written in May, 1914, had occasion to examine 
a measure then before the Congress nearly identical with this proviso, except for the 
provision vesting a discretion in the Secretary, which, however, was then about to 
be added. I take the following from his letter: 

"The beneficiaries of this bill are the persons, and the privies of the persons, who 
prior to July 3, 1910, 'initiated' 'claims' to withdrawn oil or gas land upon which oil 
or gas had been discovered, or upon which drilling operations were in actual progress 
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January 1, 1914. (The lack of a conjunction leaves in doubt the aignificance of the 
words ' was being produced, * in lines 7 and 8, which I have underscored in the above 
quotation.) According to the letter of the bill the tests are: Is there a 'claim ' which 
was 'initiated' before July; 3, 1910, and was oil discovered before January 1, 1914, 
or were drilling operations in actual progress on that date? If these two facts concur, 
the right to a lease accrues. What is meant by the 'initiation ' of a claim is not clear. 
And what is meant by 'claim ' is not clear. Must the 'claim ' surrendered and which 
was 'initiated' before July 3, 1910, necessarily be the very claim under which the 
discoverjr was made or the drilling operations carried on? Or would it be feasible 
under tms bill for a person who discovered or drilled under a claim, initiated after 
July 3, 1910, to buy up an independent outstanding claim which existed before that 
date, and thus obtain a right to a lease of the land affected? 

* 'Again, in the sense of this bill, is a claim to be deemed 'initiated' only when a 
location certificate has been filed in the proper recording ofiice, or may it be also 
'initiated' by the marking of boimdaries, the posting of a notice, or even by a mere 
entry upon tne land? 

**I suggest these questions, without expressing any opinion conceminc the proper 
answers to them, but as indicating the broad construction of which the language 
might be deemed susceptible. 

From the information available in this department, I am led to suppose that a 
very large part of the public oil lands reserved oy the President's order of September 
27, 1909, has been affected at one time or another by paper locations or other 'claims. ' 
This statement applies to the reservation generally * * * and to the lands 
included in the special reserves for the Navy in California. 

"In view of the past and present existence of such claims, of the many real or 
alleged discoveries of oil, ancf of the great extent to which drilling operations have 
been carried on, I entertain grave fears that the practical effect of this bill, if enacted, 
would be to destroy the effect and thwart the purposes of the withdrawal orders. 
«»*♦*«♦ 

"According to estimates furnished *. * * there are in California some 28,310 
acres of oil land subject to pending applications for patent, 18,820 more upon which 
there are oil wells or workings, and only 363,180 acres of supposed oil lands upon 
which no work has been done. These figures do not include any of the lands in con- 
troversy between the Government and the Southern Pacific Railroad Co., and shed 
no light upon conditions in other States. It is probably safe to assume that in Cali- 
fornia and elsewhere it is the best lands that have been claimed and drilled upon and 
that active operations on those lands would tend to deplete the oil deposits (if any 
there be) in the others and render their value quite problematical. 

"Giving a broad construction to the bill in question, and taking into consideration 
the opportunities which it affords for collusive assignments and for carrying back the 
dates when claims were initiated, I am apprehensive lest in its practical workings 
it mieht spell the ruin of the special reserves in C-alifornia and produce such a situa- 
tion both there and elsewhere that no safe reserve of oil could be made in any part 
of the public domain. 

• » « « « -it « 

"The practical effect of the bill would doubtless be to put an end to many of the 
specific controversies over the withdrawal order of 1909, at the expense of the objects 
of the order. The Midwest Oil Co., for instance, might elect to take a lease of the 
(quarter section involved in its case, and thus do away with the suit now pending 
in the Supreme Court. Similar action might well be expected in some at least of 
the like suits pending in CaUfomia, and in many other cases in which no suits have 
as yet been b^im. On the other hand, those claimants who can not bring themselves 
within the conditions of the bill concerning discovery of oil and drilUng, but who 
claim a lawful status as explorers and occupants under the Pickett bill, will naturally 
continue their resistance of the original withdrawal. Also, it will be observed that 
claimants qualified to take leases are at liberty to abstain, and those who apply are 
not obliged to siurender claims for land? not included in their applications. Hence, 
whije the field for controversy will be reduced, there will still be manv cases to deal 
with, and the task of enforcing the withdrawal may be rendered more difficult by the 
fact that the principal offenses will have been condoned. 

"I am disposed to think, too, that because of its uncertainties this bill would give 
rise to new difficulties in its administration by your department, and quite possibly 
to new litigation. The vagueness of its terms (in part indicated above) may well 
engender doubts concerning its applicability to individual states of fact, besides 
affording undue opportunities for fraudulent proofs. 

"An amendment making leases discretionary with the Secretary of the Interior 
might meet some of the objections indicated above, but the principal objections 
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would not be obviated thereby, unless it may be assumed that the discretion in its 
exercise would work a practical suspension of the statute. It is pretty hard to see 
upon what ground (in the absence of some fraud or irregularity) one claimant com- 
ing within the terms of the bill could be preferred above another, unless it were the 
ground of protecting the naval reserve." 

These observations of my predecessor, made before the decision of the Supreme 
Court in the Midwest Oil Co. case, are generally confirmed by my own best judgment. 
There have been some changes since in the situation, but I think none which would 
alter the conclusion reached by him. 

The clause reposing a discretion in the Secretary' of the Interior bein^ so general 
will demand executive construction. Does the spirit of the proviso require the Sec- 
retary to make leases in some cases, or is the discretion meant to be absolute? If not 
absolute, how shall the discretion be exercised to carrv out the true intent of the act? 
Does the proviso intend that all who drilled upon the resented lands after the with- 
drawal and extracted and appropriated oil (excepting possibly those who have at- 
tempted to support their claims upon earlier, fraudulent locations) shall be recognized 
alike, without r^ard to their knowledge of the withdrawal or the profits they have 
taken from the land? Would the Secretary be justified in discriminating against 
those whose claims affect the naval reserves, in face of the fact that the bill allows 
the granting of permits, patents, and leases to the public generally within those 
reserves? 

In conclusion, I would suggest another question. Large quantities of oil have 
already been taken and large sums realized in violation of the withdrawals. A report, 
dated November 23, 1915, of the receiver appointed in six of the California cases, in 
charge of only 1,020 acres, shows that he had then on hand in net profits accruing 
from a brief period of operation $1,500,000, besides 2,800,000 barrels of oil in storage. 
What is to be done with all these profits if this bill is enacted in its present form? 

In recent correspondence with you, I understood you to say that when a bill con- 
taining a proviso practically identical with the proviso of section 17 was before the 
last Congress Mr. E.J. Justice, the special assistant of this department who has charge 
of the oil-land litigation, upon bein^ requested for an opinion gave assurance that the 
proviso would prove unobjectionable. Upon commumcation with him by telegraph 
I find that this is an error due to some misunderstanding. Mr. Justice tells me that 
in his opinion, held then and now, such a provision would have very serious effects 
upon the reserved lands and involve this department in interminable litigation. 

As I informed you recently, I have now in course of preparation a special report upon 
the status of the oil-land litigation, which I expect to submit to Congress within a 
very few days which I believe may contain some information of value to you and 
your associates. 

With high regards, I am. 
Yours, very sincerely, 

T. W. Gregory, Attorney General. 

[Pages 45 and 46, Eeport of Attorney General for 1916.] 

3. LITIGATION CONCERNING OIL LANDS RESERVED BY THE PRESI- 
DENT. 

In my last annual report (p. 36) I spoke of the Government's victory in the Mid- 
west Oil Co. case (236 U. S., 459) and of the special appropriation of money which 
Congress had immediately made for carrying on this litigation. I referred briefly to 
the cases then in court, and suggested that, later, I might make a further statement 
concerning the whole subject matter for the consideration of Congress. Such a state- 
ment in the form of a supplementary report was prepared and submitted by me on 
January 18, 1916. For the convenience of Congress I now reprint that report, with 
its appendixes, as an exhibit hereto. (See infra, Exhibit 31.) I invite particular 
attention to it and also to the statements made orally by myself and my assistants 
at the hearings held by the Senate Committee on Public Lands in February and 
April last concerning House bill 406 and the so-called Phelan amendment. (See 
printed report of hearings, pp. 343, 354, 425.) 

The volume and importance of the actual litigation has grown considerably since 
the supplemental report was made. The total number of suits thus far begun is 30, 
of which 27 are in California and 3 in Wyoming. The bills of complaint allege that 
the lands involved in these cases — some 6,430 acres — are worth upward of $19,000,000. 
Twenty-one of the cases were filed during the fiscal year ended June 30, 1916, and 
during that year also seven cases in California were brought to hearing and resulted 
in decisions favorable to the Government, the court finding that the oil operators were 
trespassers and directing that an account of damages be taken before a master. Title 
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to 1,078 acres of oil-bearing lands, said to be worth $1,400,000, is thus practically 
quieted in the United States. The other suits in California are being brought to trial 
and heard as rapidly as possible. In Wyoming the Mid- west Oil Co. i)aid an agreed 
sum by way of damages during the present fiscal year, and its case is thus finally 
disposed of; the case against the Ohio Oil Co. went adversely to the Government in 
the district court and was taken to the circuit court of appeals, which within the last 
few days has affirmed the decision below; the third Wyoming case (against Hanley 
and others) remains pending upon a stipulation under which the proceeds of oil are 
impounded. 

Since the date of my special report the moneys in the hands of the receiver in Cali- 
fornia have grown from $1,592,917.07 to approximately $4,000,000. In addition to 
this, $153,760.48 is impounded in banks by stipulation in cases where there has 
been no receivership; and $365,000, which was similarly impounded by purchasing 
companies, has been ordered by the court to be turned over to the receiver. The 
receiver also has custody of 300,000 barrels of oil, worth $200,000, and official super- 
vision under court order of 1,300,000 barrels additional, now in the custody of the 
General Petroleum Co. and the General Pipe Line Co., valued at $925,000. Receiver- 
ships have been granted in 19 of the 27 California cases and have been applied for in 
7 more. In one of the cases only has no such application been made, and this because 
the suit was but recently filed, and the subject matter seems not to lie in immediate 
danger. 

On pages 13 and 14 of the special report mention is made of withdrawn oil lands in 
Louisiana. The Secretary of the Interior has requested this department to take 
a<;tion for the protection of the interests of the United States in those oil fields, and I 
accordingly have given instructions for the commencement of suits to quiet title to 
670.05 acres lying adjacent to the so-called "Ferry Lake," above high- water mark. 

4. SUITS AGAINST THE SOUTHERN PACIFIC RAILROAD CO. CONCERN- 
ING OIL LANDS. 

My last report announced, in respect of the case of United States v. Southern Pacific 
Co., No. 221, filed in the southern district of California, a decision revesting in the 
Government title to 6,000 acres of oil-bearing lands in the Elk Hills, San Joaquin 
Valley, Cal., estimated as worth $18,000,000. Decree was entered accordingly on 
August 5, 1915, and on February 1, 1916, an appeal was taken by the defendant to 
the circuit court of appeals, where the case is now pending. 

In one of the six remaining suits against the Southern Pacific Co. (No. 46, civil) the 
Government's testimony in chief has been taken, of which, it is understood, such 
part as is applicable to the other five cases may be used in the hearing thereof; so that 
considerable and satisfactory progress had been made during the past year in all 
six of the cases pending in the district court. The lands involved m this Southern 
Pacific Railroad oil-land litigation aggregate over 150,000 acres and are said to be 
worth about $500,000,000. 

Concerning this litigation see also my supplemental report of January 18, 1916, to 
which I have referred in the discussion of litigation over reserved oil lands. 

Mr. Justice. Now, when I was before the Senate Public Lands Com- 
mittee in April last, Senator Phelan, you will recall, asked me the ques- 
tion that has been asked me now as to how many suits I have brought 
against the Standard Oil Co. I stated how the Standard Oil Co. is 
largely interested in the result of this proposed legislation. Some of 
the members of the. Committee on PubUc Lands expressed surprise 
because it seemed they had not theretofore heard that the Standard 
Oil Co. was largely interested, and the question was asked,''Why have 
you not sued the Standard Oil Co. in more cases, if it is so interested ? '' 
My answer was that I had sued the Standard Oil Co. for all lands in 
tms entire territory, both in the naval reserve and out of the naval 
reserve, wherever it is producing oil from Government land, except 
in those cases whefe appUcation for patent was pending before the 
Land Office. Being further pressed to give more information, I 

Erovided for the committee — and it is pubfished in the Senate Pubhc 
<ands hearings of April 24, 1916 — a Ust of what lands the Standard 
Oil Co. claims in this territory and under whom it claims them. 
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Since I was here I have tried the suits against the claimants of section 
28, which I have before referred to. The Standard Oil Co. was de- 
fendant, and also the Associated Oil Co., and several other companies. 
On the trial of those cases two questions arose, first, whether or not 
there was any entry on those lands prior to President Taf t's withdrawal 
order of September 27, 1909; second, whether the so-called "location," 
made by posting notice prior to the order of withdrawal, was fraudu- 
lent. 

The facts developed were — and I think it can be sustained — that 
outside of the Honolulu patented section 10, and possibly southwest 
quarter of section 28, there was no work of drilling done in that Naval 
Reserve No. 2 on the date of President Taft's order of withdrawal. 
No weU had been drilled into the oil sand in that reserve prior to the 
withdrawal. 

Senator Pittman. Let us get that correct. My impression is so 
different, that I might have misunderstood you. You mean in this 
naval reserve ? 

Mr. Justice. Yes, sir. 

Senator Pittman. That there were no oil wells sunk before the 
withdrawal order ? 

Mr. Justice. Yes, sir; not one. Not even on section 10 in 
some 

The Chairman. Prior to when? 

Mr. Justice. Prior to President Taft's order of withdrawal of 
September 27, 1909. Tlie Supreme Court of the United States, in 
the Mid West case, has stated the facts that led up to the withdrawal 
order, and the circumstances existing at the time and what caused the 
President to act. I need not repeat that. 

Senator Poindexter. What volume is that case in ? 

Mr. Justice. I think that is in the two hundred and thirty-third. 

Senator Johnson. You say out of the Honolulu patented section? 

Mr. Justice. The Honolulu patented section 10. 

Senator Swanson. There were no wells being dug on that section ? 

Mr. Justice. Not even on that section. Upon reflection one was 
begun on that patented section but. was not to the oil sand. 

Senator Johnson. What was the character of the work ? 

Mr. Justice. There were some pipe lines — some work of laying a 
pipe line from Buena Vista Lake and some work of building road. 

Senator Johnson. Was the building of that pipe line essential in 
that section ? 

Mr. Justice. Yes, sir; vou could not have drilled the wells without 
getting water. They drilled a well by going down to the lake and 
bringing up the water in a 2-inch pipe line. No well was drilled 
other than on section 10, a patented section, until after the beginning 
of 1910. There was no pretense of drilling on the 17 unpatented 
quarters claimed by that company. 

Senator Smith of Maryland. Was there any preliminary work 
done preparatory to drilling a well in any other section? 

Mr. Justice. There is a case. Senator, that involves a question of 
law, which was decided last week by the District Court of California, 
that deals with that, and it discusses that question fully. 

The Chairman. Give us the name of the case. 

Mr. Justice. It is the case of the United wStates v. The Stockton 
Midway Oil Compan}". 

The Chairman. In the District Court of California ? 
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Mr. Justice. Yes, sir. Here is a copy here. [Exhibiting.] 

Senator Johnson. Does that involve one oil well? 

Mr. Justice. This case involves three quarter sections of 160 acres 
each. 

Senator Pittman. In this section — in this naval reserve No. 2 ? 

Mr. Justice. I have forgotten what the description of tlie land is. 
The thing I was talking about was the ''general work"; maturing 
claims to one section when done off of that section. 

Senator Pittman. It is not in this section [indicating on map.] 

Mr. Justice. I know, but the question the Senator asked me was 
whether this was general work or preliminary work. 

Senator Swan:'o>:. That is a decision affecting the law of prelimi- 
nary work ? 

Mr. Justice. Yes, sir. 

Senator Smith of Maryland. The question I intended to ask you, 
or intended to find out about, was whether or not in these 5,600 acres, 
after these gentlemen had done any work preliminary to drilling 
weUs^had spent any money 

Mr. Justice. No, speaking of the lands generally. There may be 
difference of opinion as to what such work consists of. 

Senator Smith of Marj^land. They had spent no money ? 

Mr. Justice. No; not in doing what I consider general or other 
work contemplated by law. 

The Chairman. They had spent no money prior to the withdrawal 
order ? 

Mr. Justice. Outside of what the Honolulu company may have in 
this yellow section, they have spent no money. 

Senator Pittman. The Public Lands Committee has a different 
view of that, and I wiU ask to put in the evidence that there was a 
great deal of money spent. 

Mr. Justice. I would not take issue with anyone about that, 
because I just know what I have found out in this investigation. 
When I say they have not, I mean what I have learned in that way. 

Senator Smith of Maryland. It seems to me very important what 
those people have done, what money has been spent, and in order 
to find out what their basis was, generally speaking, for their claim 
to this property. 

Mr. Justice. I think, in view of the wide differences between Sen- 
ator Phelan and my views, it is important. I have the testimony 
that was taken in court in some of the cases. Mr. Titus was present 
on one occasion, and his lawyer and Charles S. Wheeler was there, 
examining witnesses. Mr. Sutro, general coimsel for the Standard 
Oil, was there and participated in the proceedings. Mr. Touskj, at- 
torney for the associated company, was there and participated in the 
trial, and what the Government got out of it was m the face of that 
sort of opposition, and they did not show anything that is along the 
line of tlieir claim — that is, which I think supports their claims. 

Senator Pittman. Your recollection is now that Mr. Titus testified 
in that case ? 

Mr. Justice. I did not say so. I said he was interested in it. He 
was interested in section 2, and all these questions were gone into in 
a general way by Mr. Charles S. Wheeler, his attorney. His briefs 
and arguments are on file. 

Senator Swanson. I understand there was no boring of wells on 
any of those sections in there involved at the time of the withdrawal ? 
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Mr. Justice. No, sir. Possibly Mayes Oil Co. well on SW. of 28 
was commenced as early as May or June, 1909. 

Senator Sw^anson. No wells bored at all? 

Mr. Justice. No, sir; the first well drilled there was, as I remem- 
ber, on section IC; Honolulu patented section. 

v^enator Poindexter. When was that? 

Mr. eTusTiCE. They began to build roads and get read}^ in the latter 
part of 19C9. 

I am in error; in the spring of 19C9 — the well was ''spudded in'' 
in 19C9, but not drilled into oil sand. 

Senator Poindexter. Who owns that patented section? 

Mr. Justice. The Honolulu Oil Co. 

Senator Poindexter. In this case you last described, when these 
parties were present and that was in issue, what section was it ? 

Mr. Justice. Section 28. 

Senator Poindexter. Is that case reported and the finding of 
fact? 

Mr. Justice. It is under submission before Judge R. S. Bean. He 
has the papers and the case is before him — ^under submission. 

Senator Poindexter. In what court ? 

Mr. Justice. The southern district of California. 

Senator Poindexter. There has been no finding ? 

Mr. Justice. No, sir. Now, going to the question — and if any 

fentleman thinks that the facts as I have stated them, coming to me 
oth through the agents and upon the trail of the case, are not correct, 
I shall be pleased to furnish the testimony of the witnesses, because 
I do not want to make any loose statements about that. Senator 
Phelan referred to this yellow section [indicating on map]. 

Senator Swanson. You are telling this in reference to the failure 
to bring suit against the Standard Oil ? 

Mr. Justice. Yes, sii . I did not bring suit on the yellow sections, 
20, 22, 26, and 34, because as to all those sections applications for 
patent under the mineral-land laws were pending before the Com- 
missioner of the General Land Office. 

Senator Pittman. How about the North American Co., has that 
a patent application pending? 

Mr. Justice. It is quite liKely; I do not remember. 

Senator Pittman. feut there was a suit brought against them. 

Mr. Justice. If you mean there is a discrimination between the 
two, I will explain that. 

Senator Swanson. Why don't you bring suit against them if 
there is an application for patent? 

Mr. Justice. Under this arrangement which was made between the 
departments, no suit was to be brought without the commissioner's 
permission. I have brought some suits where applications for patents 
were pending, where he, for one reason or other, gave permission for 
me to do so, but as to those above referred to he had not given per- 
mission, and I did not bring them until he did. When I tried that 
case about section 28 I advised Mr. Tallman by wire, on December 
28 last, what had developed at that trial with reference to the fraud, 
and asked him if he would object to my bringing suits on the other 
sections. He said he would not request it, but he would not object 
as it was in the naval reserve. I requested him to send copy of my 
telegram to the Attorney General, and the Attorney General commu- 
"licated with him, and I have directed that bills be prepared. 
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Senator Pittman. He has never refused to let you bring a suit ? 

Mr. Justice. What? 

Senator Pittman. He has never objected ? 

Mr. Justice. He has indicated an indisposition. 

Senator Pittman. What case was that ? The one that you wanted 
to being? 

Mr. Justice. For instance, on this particular one he showed his 
general trend about it. 

Senator Pittman. An indisposition toward bringing it ? 

Mr. Justice. Yes, sir. 

Senator Pittman. You brought it, did you not ? 

Mr. Justice. Yes, sir; the Attorney General directed me to bring 
it under the circumstances. Pn December 28 I wired the commis- 
sioner: 

Please see my letter to Attorney General and memorandum by Hamel and me 
relative to dummy locations by McMurtry in numerous cases, including those in 
which McLeod is applicant for patent. Am satisfied McLeod, Standard Oil, and 
Associated Oil knew or strongly suspected fraud when their interests were acquired. 
McMurtry is more likely to tell all now than later. I think it wise to bring suits inside 
sections 20, 22, 26, and 34, all in 31-23, especially as they are in naval reserve. Ad- 
verse reports on fraud and b^inning of work on all sections. Advise whether you 
concur. Please show this to Attorney General. , 

Justice. 

The commissioner wired me in reply to that under date of January 
5, 1917: 

Your telegram 28th ultimo recommending suits against lands in sections 20, 22, 26, 
and 34 of T. 31 S., R. 23 E. My judgment proper course would be to request and 
allow claimants these lands procure agreements act August 25, 1914. I therefore can 
not recommend suit, but as this department has deferred to views your department 
and Secretary of Navy on matter of contracts in naval reserves leaving no other method 
but suit and receivership to protect Government's interest, I will not interpose objec- 
tion to that course. 

Tallman, Commissioner. 

Then, on January 8, 1917, the commissioner said to the Attorney 
General: 

The Attorney General: 

For your information I am inclosing you herewith copies of a telegram addressed 
to me by Special Assistant E. J. Justice, dated December 28, 1916, relative to the 
institution of suits against the claimants of sections 20, 22, 26, and 34 of T. 31 S., R. 
23 E., M. D, M., California, and my answer thereto dated January 5, 1916. 

Clay Tallman, Commissioner, 

Then, on January 11, 1917, there was this letter sent by the 
Attorney General to the Secretary of the Interior: 

Referring to Commissioner Tallman's letter of the 8th, inclosing telegraphic cor- 
respondence between hinself and Mr. E. J. Justice of this department, I nave the 
honor to inform you that the latter has been authorized to file suits against the claim- 
ants to oil lands in sections 20, 23, 26, and 34, T. 31 S., R. 23 E., in naval petroleum 
reserve No. 2, in CaHfomia. 

This conclusion has been reached after conference with Mr. Justice, who is satis- 
fied that the claims were based on locations made through the use of dumies. He also 
believes that many of the claims to these lands are otherwise defective. While the 
commissioner in his telegram to Mr. Justice suggested that the claimants should be 
allowed to enter into agreements under the act of August 25, 1914, nevertheless he 
concluded by stating that he would interpose no objection to the institution of suits 
and the appointment of a receiver to protect the Government's interest in the land. 
Very respectfully, 

T. W. Gregory, Attorney General, 
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Senator Swanson. What is the issue between the Government and 
those claimants on those lands 1 

Mr. Justice. A man by the name of L. B. McMurtry, who Kves 
in San Francisco, prior to the order of withdrawal, had been doing 
what people generaUy did, posting notices on quarter sections on the 
1st day of January, as the custom was, getting there as near midnight 
so as to get ahead of anybody eke. They had a piece of paper 
tacked on a board and nailed on a stick, and drove the stick into the 

f [round. On the paper there was a statement the land was located 
or oil. That had been the custom for years all through San Joaquin 
VaUey. That is what they call locating land. That is what I under- 
stand this bill to mean by initiating claims. That is what I under- 
stand this bill will do: Give those people a right to those lands if 
they located prior to the order of withdrawal. 

Senator Pittman. I think you have misquoted the amendment 
slightly, as it is now, not intentionally, of course, but only those who 
have producing wells have any remedy under this bill. 

Mr. Justice. I should not have used the word "initiated," but I do 
not understand it to mean producing wells. If it does it does not help 
these people. The bill you have before you does not sav that. That 
is if they had wells before the withdrawal, they would be entitled 
to the land. 

Senator Swanson. Suppose you come back to this. 

Mr. Justice. Now, this man McMurtry, in this way, '* located'' 
lands — ** claims," — but, of course, the mining law was passed to 
^ard against monopoly. This kind of fraud was intended to evade 
it. The law was at one time that no man could have more than one 
claim of 20 acres upon one discovery, and he had to make a dis- 
covery on that claim before he could acquire any vested right. 

Senator Lodge. That is the old placer-mining law? 

Mr. Justice. Yes, sir; and these lands are taken up under the 
act of February 11, 1897, which was passed to allow oil land to be 
located under the placer-mining law. It was provided that the 
maximum amount that could be embraced in one location by an 
association of eight people and upon which one discovery would 
suffice was 160 acres, so that the interest of each of the eight would 
be equal to 20 acres. I have found, in my investigation out there, 
that in the early days of oil development the trick of using dummies 
was seldom resorted to, but in later years, when it was known by 
the use of the drill there was much oil aroimd about there, seven 
of the eight names used on the location notices were often mere 
dummies. 

This man McMurtry went in, as a great many others did, in Cali- 
fornia, on a large scale posting notices on and claiming these lands. 
When the developer would come along, he would hold him up, but 
when this order of withdrawal intervened, it was water on his wheel, 
because the developer could not go back and locate, because the 
land had been withdrawn. Therefore they began to buy out men 
like McMurtry, who had prior notices posted. 

We were struggling along trjdng to find out whether McMurtry's 
arrangement with these locators was fraudulent or not. It devel- 
oped he sent to Chicago and borrowed the names of 32 men employed 
around the stock yards whom he had never seen before or heard 
of and secured powers of attorney from them. Eight of them were 
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used by him to get the northeast quarters of many sections, eight of 
them as northwest quarter locators, eight of them southwest locators, 
and eight of them as southeast quarter locaters. He divided them up 
that way so it would be simple for his agents to go into the field ana 

Sost the notices. He located over 164 quarter sections with those 
ummies. He did not get the advice from his lawyers he thought 
he needed, and became doubtful about the sufficiency of his plan. 

Senator Bryan, Eight men could only locate a quarter sectiop. 

Mr. Justice. He had 32, one group for each quarter. 

Senator Bryan. He would have a group of eight for each quarter? 

Mr. Justice. Yes, sir. 

Senator Pittman. He would locate as many groups as he wanted to, 
but there must he eight men to each group ? 

Mr. Justice. He used the same group on each northeast quarter 
section, for instance, and the same group on each southwest quarter 
section, and so on. 

Senator Bryan. I understand. 

Mr. Justice. That simpUfied the matter. Of course there was no 
vahd location until there was a discovery. So when he thought h^e 
might get into trouble about these Chicago locaters for some reason 
known to him and his attorney he sent to New York and got some 
locators — the same number — and 'located" them on the same sec- 
tions, and he had made some contracts with purchasers — this man 
McLeod, under whom the Standard claims, was one of them — under 
the Chicago locators, and when he dropped them and picked up the 
New York locators and 'located^' them he never changed his con- 
tract with McLeod, but irioved on under the New York locaters, 
just as if he had continued under the Chicago crowd. 

Senator Poindexter. On the same land ? 

Mr. Justice. On the same land, just relocating them. Now, when 
we sent to Chicago these men said — at the time the special agents firs t 
went to them — they did not remember giving to McMurtry any power 
of attorney. 

Senator Poindexter. What year were those proceedings in ? 

Mr. Justice. Several years before the withdrawal. I do not 
remember the exact date. 

Some of these men, who signed these powers of attorney when we 
saw them, said, **We did not do it.'' When reminded of the cir- 
cumstanciBS, they recalled it and said they thought they were signing 
some sort of an election petition, or something of that sort. 

The matter began te look so fraudulent that we concluded we 
would just subpoena McMurtry and bring him up the next morning 
before ne had time to talk with anyone and put him on the stand as a 
witness. His testimony is set out in the record. It fairly shows 
the fraud. It is not fuU, and many things he did not remember. 
His answers were mostly in monosyllables, as one might expect in 
these circumstances. 

All these sections I have mentioned were ''located'' by McMurtry 
at the same time and in the same township and in the same way as 
section 28, which has been investigated and tried. 

Senator Lodge. Were those included in the 1,600 acres of the 
Standard Oil Co. 

Mr. Justice. Every acre of the Standard's 1,600 acres came 
through that source. 
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Senator Swan son. That would be 1,600 acres. 

Mr. Justice. Yes. 

Senator Swanson. What would that be worth? 

Mr. Justice. I do not know. Mr. Richardson says that a man 
from the Bureau of Mines said $7,500 an acre. 

Senator Bryan. Every acre you say the Standard Oil Co. got was 
located by McMurtry ? 

Mr. Justice. Yes, sir; of these 1,600 acres claimed by it in Naval 
Reserve No. 2. 

Senator Bryan. We are speaking about these acres here [indicating 
on map] ? 

Mr. Justice. Yes, sir. 

Senator Bryan. How about the other acres — did he locate them 
also? 

Mr. Justice. He located all the sections I am speaking of here that 
are marked by the black diagonal lines that Senator Pittman referred 
to. 

Senator Lodge. You mean like these [indicating] ? 

Mr. Justice. Yes, sir. 

Senator Chilton. Speaking about the value of the land that is 
being drilled 

Mr. Justice. Just as you see these located there [indicating on 
map]. 

Senator Bryan. The McMurtry sections which he located are 28, 
34, 32 

Mr. Justice. No; not 32. I had it here in this telegram, but I 
think I put it in the record; sections 20, 22, 26, 28, and 34. 

Senator Bryan. Did he locate for anybody except the Standard 
Oil? 

Mr. Justice. Yes, sir; de located for himself. 

Senator Bryan. Are any of those lands involved here ? 

Mr. Justice. It shows here on that map just exactly who owns the 
land. 

Senator Bryan. I understand. The 1,600 acres that the Standard 
Oil claim were located in the manner as you described by McMurtry ? 

Mr. Justice. Yes, sir. 

Senator Johnson. All of them ? 

Mr. Justice. Yes, sir. 

Senator Bryan. I ask, furthermore, how much more of these 
reserves, in addition to the 1,600 acres, were located by him in the 
same maimer. 

Mr. Justice. Excuse me a minute until I make a calculation. 

Senator Bryan. How much of the 5,600 acres were located by him ? 

Mr. Justice. Six hundred and forty multiplied by five — 3,200 
acres out of the 5,600 acres. 

Senator Swanson. Please explain the contracts and methods by 
which the Standard Oil got its mterest in these lands. 

Mr. Justice. McMurtry, of course, having these locations — that is, 
the paper notices posted and this order of withdrawal intervening — 
he commanded the field to a very large extent, because the men who 
got in had to have some sort of connection with somebody that ante- 
dated the withdrawal order. So McMurtry went to the Associated 
Oil Co. and sold them a part of section 28 for over a half a million 
dollars, I think it was. I do not remember just how much he received, 
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but a large sum; but he was required to go back and get the New 
York fellows to ratify his transactions as their attorney in fact. 
They wanted a little money, and he gave them the equivalent of 
about 4 per cent, and he kept the other 96 per cent. On the witness 
stand he attempted to justify that by saying that he spent years in 
working on the matter, and they had spent only about 15 minutes. 

Senator Pittman. But was there anj question as to whether or 
not these men were in a conspiracy with McMurtry to deliver him 
their interest ? . . 

Mr. Justice. No; I think the conspiracy and fraud of the men 
consisted in seUing their names. The point that you have in mind 
I take it, was made in the trial. The defendant said: '^Suppose 
McMurtry is in fact the principal for these men, so far as anything 
was said, and so far as anything in the record shows, why, then, if 
he has committed a breach of trust in not giving them their eighth, 
that gives them a cause of action against him for breach of trust.'' 
*^Yes,'' said Judge Bean from the bench, '4f he located it for them, 
but if he merely got their names to use for fraud, and used them for 
fraud, and they did nothing except permit the use of their names, 
that does not make the location honest and does not support that 
contention. '' 

Senator Pittman. What I am getting at is. Did these New York 
men beUeve he was going to act as their agent and locate them on 
the ground, because if they did, then, under the law, their location 
would not be fraudulent? 

Mr. Justice. Yes, sir. 

Senator Pittman. That condition would not be fraudulent. 

Mr. Justice. No, sir. 

Senator Pittman. But the other fellow, the agent, might have it 
in his mind to defraud these locators. Because the agent had in 
mind to defraud these locators, would the location by honest men 
through an agent, not fraudulent, on their part constititute what we 
term a dummy location ? 

Mr. Justice. That is what Judge Bean said. There is no evi- 
dence that these men wanted to have this man locate on this land 
for their benefit. It was a mere seUing of their names. 

Senator Swanson. As I understana, there were two groups of 
names, one in Chicago and one in New York. 

Mr. Justice. Yes, sir; the Chicago men were dropped out. The 
New York group, when they were asked for some sort of paper 
ratification, they wanted a price for the use of their names. 

Senator Johnson. There was nothing in the transaction to which 
the principle of agency could apply. 

Mr. Justice. No, sir. I think if you wiU read the record, the mere 
suggestion of it will be repulsive. 

Senator Pittman. I have not had any question whatever that 
McMurtry, as far as he was concerned, was intending to defraud these 
locators, and intended simply to use them as you say. The only 
(juestion I have had in my mind — and I do not know anything about 
it and that is why I ask you — is whether or not these men appointed 
him honestly as their agent. No matter how he accepted it, but 
whether they appointed him as their agent. 

77506—17 3 
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would not be obviated thereby, unless it may be assumed that the discretion in its 
exercise would work a practical suspension of the statute. It is pretty hard to see 
upon what ground (in the absence of some fraud or irregularity) one claimant com- 
ing within the terms of the bill could be preferred above another, unless it were the 
ground of protecting the naval reserve." 

These observations of my predecessor, made before tlie decision of the Supreme 
Court in the Midwest Oil Co. case, are generally confirmed by my own best judgment. 
There have been some changes since in the situation, but I think none which would 
alter the conclusion reached by him. 

The clause reposing a discretion in the Secretary of the Interior being so general 
will demand executive construction. Does the spirit of the proviso require the Sec- 
retary to make leases in some cases, or is the discretion meant to be absolute? If not 
absolute, how shall the discretion be exercised to carry out the true intent of the act? 
Does the proviso intend that all who drilled upon the reserv'ed lands after the with- 
drawal and extracted and appropriated oil (excepting possibly those who have at- 
tempted to support their claims upon earlier, fraudulent locations) shall be recognized 
alike, without regard to their knowledge of the withdrawal or the profits they have 
taken from the land? Would the Secretary be justified in discriminating against 
those whose claims affect the naval reserves, in face of the fact that the bill allows 
the granting of permits, patents, and leases to the public generally within those 
reserves? 

In conclusion, I would suggest another question. Large quantities of oil have 
already been taken and large sums realized in violation of the withdrawals. A report, 
dated November 23, 1915, of the receiver appointed in six of the California cases, in 
charge of only 1,020 acres, shows that he nad then on hand in net profits accruing 
from a brief period of operation $1,500,000, besides 2,800,000 barrels of oil in storage. 
What is to be done with all these profits if this bill is enacted in its present form? 

In recent correspondence with you, I understood you to say that when a bill con- 
taining a proviso practically identical with the proviso of section 17 was before the 
last Congress Mr. E. J. Justice, the special assistant of this departnient who has charge 
of the oil-land litigation, upon being requested for an opinion gave assurance that the 

Proviso would prove unobjectionable. Upon communication with him by telegraph 
find that this is an error due to some misunderstanding. Mr. Justice tells me that 
in his opinion, held then and now, such a provision would have very serious effects 
upon the reserved lands and involve this department in interminable litigation. 

As I informed you recently, I have now in course of preparation a special report upon 
the status of the oil-land litigation, which I expect to submit to Congress within a 
very few days which I believe may contain some information of value to you and 
your associates. 
With high regards, I am. 
Yours, very sincerely, 

T. W. Gregory, Attorney General. 

[Pages 45 and 46, Eeport of Attorney General for 1916.] 

3. LITIGATION CONCERNING OIL LANDS RESERVED BY THE PRESI- 
DENT. 

In my last annual report (p. 36) I spoke of the Government's victory in the Mid- 
west Oil Co. case (236 U. S., 459) and of the special appropriation of money which 
Congress had immediately made for carrying on this litigation. I referred briefly to 
the cases then in court, and suggested that, later, I might make a further statement 
concerning the whole subject matter for the consideration of Congress. Such a state- 
ment in the form of a supplementary report was prepared and submitted by me on 
January 18, 1916. For the convenience of Congress I now reprint that report, with 
its appendixes, as an exhibit hereto. (See infra. Exhibit 31.) I invite particular 
attention to it and also to the statements made orally by myself and my assistants 
at the hearings held by the Senate Committee on Public Lands in February and 
April last concerning House bill 406 and the so-called Phelan amendment. (See 
printed report of hearings, pp. 343, 354, 425.) 

The volume and importance of the actual litigation has grown considerably since 
the supplemental report was made. The total number of suits thus far begun is 30, 
of which 27 are in California and 3 in Wyoming. The bills of complaint allege that 
the lands involved in these cases — some 6,430 acres — are worth upward of $19,000,000. 
Twenty-one of the cases were filed during the fiscal year ended June 30, 1916, and 
during that year also seven cases in California were brought to hearing and resulted 
in decisions favorable to the Government, the court finding that the oil operators were 
trespassers and directing that an account of damages be taken before a master. Title 
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to 1,078 acres of oil-bearing lands, said to be worth $1,400,000, is thus practically 
quieted in the United States. The other suits in California are being brought to trial 
and heard as rapidly as possible. In Wyoming the Mid-west Oil Co. j)aid an agreed 
sum by way of damages during the present fiscal year, and its case is thus finally 
disposed of; the case against the Ohio Oil Co. went adversely to the Government in 
the district court and was taken to the circuit court of appeals, which within the last 
few days has affirmed the decision below; the third Wyoming case (against Hanley 
and others) remains pending upon a stipulation under which the proceeds of oil are 
impounded. 

Since the date of my special report the moneys in the hands of the receiver in Cali- 
fornia have grown from $1,592,917.07 to approximately $4,000,000. In addition to 
this, $153,760.48 is impoxmded in banks by stipulation in cases where there has 
been no receivership; and $365,000, which was similarly impounded by purchasing 
companies, has been ordered by the court to be turned over to the receiver. The 
receiver also has custody of 300,000 barrels of oil, worth $200,000, and official super- 
vision under court order of 1,300,000 barrels additional, now in the custody of the 
General Petroleum Co. and the General Pipe Line Co., valued at $925,000. Receiver- 
Bhij>a have been granted in 19 of the 27 California cases and have been applied for in 
7 more. In one of the cases only has no such application been made, and tnis because 
the suit was but recently filed, and the subject matter seems not to lie in immediate 
danger. 

On pages 13 and 14 of the special report mention is made of withdrawn oil lands in 
Louisiana. The Secretary of the Interior has requested this department to take 
action for the protection of the interests of the United States in those oil fields, and I 
accordingly have given instructions for the commencement of suits to quiet title to 
670.05 acres lying adjacent to the so-called ** Ferry Lake," above high- water mark. 

4. SUITS AGAINST THE SOUTHERN PACIFIC RAILROAD CO. CONCERN- 
ING OIL LANDS. 

My last report annoxmced, in respect of the case of United States v. Southern Pacific 
Co., No. 221, filed in the southern district of California, a decision revesting in the 
Government title to 6,000 acres of oil-bearing lands in the Elk Hills, San Joaquin 
Valley, Cal., estimated as worth $18,000,000. Decree was entered accordingly on 
August 5, 1915, and on February 1, 1916, an appeal was taken by the defendant to 
the circuit court of appeals, where the case is now pending. 

In one of the six remaining suits against the Soutnem Pacific Co. (No. 46, civil) the 
Government's testimony in chief has been taken, of which, it is understood, such 
part as is applicable to the other five cases may be used in the hearing thereof; so that 
considerable and satisfactory progress had been made during the past year in all 
six of the cases pending in the district court. The lands involved m this Southern 
Pacific Railroad oil-land litigation aggregate over 150,000 acres and are said to be 
worth about $500,000,000. 

Concerning this litigation see also my supplemental report of January 18, 1916, to 
which I have referred in the discussion of litigation over reserved oil lands. 

Mr. Justice. Now, when I was before the Senate Public Lands Com- 
mittee in April last, Senator Phelan, you will recall, asked me the ques- 
tion that has been asked me now as to how many suits I have brought 
against the Standard Oil Co. I stated how the Sta/idard Oil Co. is 
largely interested in the result of this proposed legislation. Some of 
the members of the. Committee on Public Lands expressed surprise 
because it seemed they had not theretofore heard that the Standard 
Oil Co. was largely interested, and the question was asked, ''Why have 
you not sued tne Standard Oil Co. in more cases, if it is so interested ? '' 
My answer was that I had sued the Standard Oil Co. for all lands in 
tms entire territory, both in the naval reserve and out of the naval 
reserve, wherever it is producing oil from Government land, except 
in those cases whefe application for patent was pending before the 
Land Office. Being further pressed to give more information, I 

Erovided for the committee — and it is published in the Senate PubUc 
jands hearings of April 24, 1916 — a Ust of what lands the Standard 
Oil Co. claims in this territory and under whom it claims them. 



26 OIL LAND LEASING BILL. 

Since I was here I have tried the suits against the claimants of section 
28, which I have before referred to. The Standard Oil Co. was de- 
fendant, and also the Associated Oil Co., and several other companies. 
On the trial of those cases two questions arose, first, whether or not 
there was any entry on those lands prior to President Taf t's withdrawal 
order of September 27, 1909; second, whether the so-called ''location," 
made by posting notice prior to the order of withdrawal, was fraudu- 
lent. 

The facts developed were — and I think it can be sustained — that 
outside of the Honolulu patented section 10, and possibly southwest 
quarter of section 28, there was no work of drilling done in that Naval 
Keserve No. 2 on the date of President Taft's order of withdrawal. 
No well had been drilled into the oil sand in that reserve prior to the 
withdrawal. 

Senator Pittman. Let us get that correct. My impression is so 
different, that I might have misunderstood you. You mean in this 
naval reserve ? 

Mr. Justice. Yes, sir. 

Senator Pittman. That there were no oil wells sunk before the 
withdrawal order ? 

Mr. Justice. Yes, sir; not one. Not even on section 10 in 
some 

The Chairman. Prior to when ? 

Mr. Justice. Prior to President Taft's order of withdrawal of 
September 27, 1909. Tlie Supreme Court of the United States, in 
the Mid West case, has stated the facts that led up to the withdrawal 
order, and the circumstances existing at the time and what caused the 
President to act. I need not repeat that. 

Senator Poindexter. What volume is that case in ? 

Mr. Justice. I think that is in the two hundred and thirty-third. 

Senator Johnson. You say out of the Honolulu patented section ? 

Mr. Justice. The Honolulu patented section 10. 

Senator Swanson. There were no wells being dug on that section ? 

Mr. Justice. Not even on that section. Upon reflection one was 
begun on that patented section but. was not to the oil sand. 

Senator Johnson. What was the character of the work ? 

Mr. Justice. There were some pipe lines — some work of laying a 
pipe line from Buena Vista Lake and some work of building road. 

Senator Johnson. Was the building of that pipe line essential in 
that section ? 

Mr. Justice. Yes, sir; vou could not have drilled the wells without 
getting water. They drilled a well by going down to the lake and 
bringing up the water in a 2-inch pipe line. No well was drilled 
other than on section 10, a patented section, until after the beginning 
of 1910. There was no pretense of drilling on the 17 unpatented 
quarters claimed by that company. 

Senator Smith of Maryland. Was there any preliminary work 
done preparatory to drilling a well in any other section ? 

Mr. Justice. There is a case, Senator, that involves a question of 
law, which was decided last week by the District Court of CaUfornia, 
that deals with that» and it discusses that question fully. 

The Chairman. Give us the name of the case. 

Mr. Justice. It is the case of the United States v. The Stockton 
Midway Oil Company. 

The Chairman. In the District Court of California ? 
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Mr. Justice. Yes, sir. Here is a copy here. [Exhibiting.] 

Senator Johnson. Does that involve one oil well ? 

Mr. Justice. This case involves three quarter sections of 160 acres 
ea<;h. 

Senator Pittman. In this section — in this naval reserve No. 2 ? 

Mr. Justice. I have forgotten what the description of tlie land is. 
The thing I was talking about was the "general work"; maturing 
claims to one section when done off of that section. 

Senator Pittman. It is not in this section [indicating on map.] 

Mr. Justice. I know, but the question the Senator asked me was 
>vhether this was general work or preliminary work. 

Senator Swan^ov. That is a decision affecting the law of prelimi- 
nary work ? 

Mr. Justice. Yes, sir. 

Senator Smith of Maryland. The question I intended to ask you, 
or intended to find out about, was whether or not in these 5,600 acres, 
after these gentlemen had done any work preliminary to drilling 
wells— had spent any money 

Mr. Justice. No, speaking of the lands generally. There may be 
difference of opinion as to what such work consists of. 

Senator Smith of Maryland. They had spent no money ? 

Mr. Justice. No ; not in doing what I consider general or other 
work contemplated by law. 

The Chairman. They had spent no money prior to the withdrawal 
order ? 

Mr. Justice. Outside of what the Honolulu company may have in 
this yellow section, they have spent no money. 

Senator Pittman. The Public Lands Committee has a different 
view of that, and I will ask to put in the evidence that there was a 
great deal of money spent. 

Mr. Justice. I would not take issue with anyone about that, 
because I just Imow what I have found out in this investigation. 
When I say they have not, I mean what I have learned in that way. 

Senator Smith of Maryland. It seems to me very important what 
those people have done, what money has been spent, and in order 
to find out what their basis was, generally speaking, for their claim 
to this property. 

Mr. Justice. I think, in view of the wide differences between Sen- 
ator Phelan and my views, it is important. I have the testimony 
that was taken in court in some of the cases. Mr. Titus was present 
on one occasion, and his lawyer and Charles S. Wheeler was there, 
examining witnesses. Mr. Sutro, general counsel for the Standard 
Oil, was there and participated in the proceedings. Mr. Tousky, at- 
torney for the associated company, was there and participated m the 
trial, and what the Government got out of it was m the face of that 
sort of opposition, and they did not show anything that is along the 
line of their claim — that is, which I think supports their claims. 

Senator Pittman. Your recollection is now that Mr. Titus testified 
in that case ? 

Mr. Justice. I did not say so. I said he was interested in it. He 
was interested in section 2, and aU these questions were gone into in 
a general way by Mr. Charles S. Wheeler, his attorney. His briefs 
and arguments are on file. 

Senator Swanson. I understand there was no boring of weUs on 
any of those sections in there involved at the time of the withdrawal ? 
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Mr. Justice. Xo, sir. Pos«?iblv Mares Oil Co. well on SW. of 28 
was commenced as early as May or June, 1909. 

Senator Swaxsox. Xo wells bored at all \ 

Mr. Justice. Xo, sir; the first well drilled there was, as I remem- 
ber, on section l**^ ; Honolulu patented section. 

Fenator Poini«xter. When was that ? 

Mr. Justice. Thev began to build roads and get ready in the latter 
part of 19G9. 

I am in error; in the spring of 19C9 — the well was ''spudded in" 
in 19C9, but not drilled into oil sand. 

Senator Poindexter. Who owns that patented section ? 

Mr. Justice. The Honolulu Oil Co. 

Senator Poindexter. In this case you last described, when these 
parties were present and that was in issue, what section was it ? 

Mr. Justice. Section 28. 

Senator Poindexter. Is that case reported and the finding of 
fact? 

Mr. Justice. It is under submission before Judge R. S. Bean. He 
has the papers and the case is before him — ^under submission. 

Senator Poendexter. In what court ? 

Mr. Justice. The southern district of California. 

Senator Poindexter. There has been no finding % 

Mr. Justice. No, sir. Now, going to the question — and if any 

fentleman thinks that the facts as I have stated them, coming to me 
oth through the agents and upon the trail of the case, are not correct, 
I shall be pleased to furnish tne testimony of the witnesses, because 
I do not want to make any loose statements about that. Senator 
Phelan referred to this yeUow section [indicating on map]. 

Senator Swanson. You are telling this in reference to the failure 
to bring suit against the Standard Oil % 

Mr. «nj8TiCE. Yes, sii . I did not bring suit on the yellow sections, 
20, 22, 26, and 34, because as to all those sections apphcations for 
patent under the mineral-land laws were pending before the Com- 
missioner of the General Land Office. 

Senator Pittman. How about the North American Co., has that 
a patent apphcation pending ? 

Mr. Justice. It is quite likely; I do not remember. 

Senator Pittman. But there was a suit brought against them. 

Mr. Justice. If you mean there is a discrimmation between the 
two, I will explain that. 

Senator Swanson. Why don't you bring suit against them if 
there is an application for patent ? 

Mr. Justice. Under this arrangement which was made between the 
departments, no suit was to be hrought without the commissioner's 
permission. I have brought some suits where applications for patents 
were pending, where he, for one reason or other, gave permission for 
me to do so, but as to those above referred to he had not given per- 
mission, and I did not bring them until he did. When I tried that 
case about section 28 I advised Mr. Tallman by wire, on December 
28 last, what had developed at that trial with reference to the fraud, 
and asked him if he would object to my bringing suits on the other 
sections. He said he would not request it, but ne would not object 
as it was in the naval reserve. I requested him to send copy of my 
^legram to the Attorney General, and the Attorney General commu- 
ated with him, and 1 have directed that bills be prepared. 
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Senator Pittman. He has never refused to let you bring a suit ? 

Mr. Justice. What? 

Senator Pittman. He has never objected ? 

Mr. Justice. He has indicated an indisposition. 

Senator Pittman. What case was that ? Tlie one that you wanted 
to being? 

Mr. Justice. For instance, on this particular one he showed his 
general trend about it. 

Senator Pittman. An indisposition toward bringing it? 

Mr. Justice. Yes, sir. 

Senator Pittman. You brought it, did you not? 

Mr. Justice. Yes, sir; the Attorney General directed me to bring 
it under the circumstances. Pn December 28 I wired the commis- 
sioner : 

Please see my letter to Attorney General and memorandum by Hamel and me 
relative to dummy locations by McMurtry in numerous cases, including those in 
which McLeod is applicant for patent. Am satisfied McLeod, Standard Oil, and 
Associated Oil knew or strongly suspected fraud when their interests were acquired. 
McMurtry is more likely to tell all now than later. I think it wise to bring suits inside 
sections 20, 22, 26, and 34, all in 31-23, especially as they are in naval reserve. Ad- 
verse reports on fraud and beginning of work on all sections. Advise whether you 
concur. Please show this to Attorney General. , 

Justice. 

The commissioner wired me in reply to that under date of January 
5, 1917: 

Your telegram 28th ultimo recommending suits against lands in sections 20, 22, 26, 
and 34 of T. 31 S., R. 23 E. My judgment proper course would be to request and 
allow claimants these lands procure agreements act August 25, 1914. I therefore can 
not recommend suit, but as this department has deferred to views your department 
and Secretary of Navy on matter of contracts in naval reserves leaving no other method 
but suit and receivership to protect Government's interest, I will not interpose objec- 
tion to that course. 

Tallman, Commissioner, 

Then, on January 8, 1917, the commissioner said to the Attorney 
General: 

The Attorney General: 

For your information I am inclosing you herewith copies of a telegram addressed 
to me by Special Assistant E. J. Justice, dated December 28, 1916, relative to the 
institution of suits against the claimants of sections 20, 22, 26, and 34 of T. 31 S., R. 
23 E., M. D, M., California, and my answer thereto dated January 5, 1916. 

Clay Tallman, Commissioner, 

Then, on January 11, 1917, there was this letter sent by the 
Attorney General to the Secretary of the Interior: 

Referring to Commissioner Tallman's letter of the 8th, inclosing telegraphic cor- 
respondence between hinself and Mr. E. J. Justice of this department, I have the 
honor to inform you that the latter has been authorized to file suits against the claim- 
ants to oil lands in sections 20, 23, 26, and 34, T. 31 S., R. 23 E., in naval petroleum 
reserve No. 2, in CaUfomia. 

This conclusion has been reached after conference with Mr. Justice, who is satis- 
fied that the claims were based on locations made through the use of dumies. He also 
believes that many of the claims to these lands are otherwise defective. While the 
commissioner in his telegram to Mr. Justice suggested that the claimants should be 
allowed to enter into agreements under the act of August 25, 1914, nevertheless he 
concluded by stating that he would interpose no objection to the institution of suits 
and the appointment of a receiver to protect the Government's interest in the land. 
Very respectfully, 

T. W. Gregory, Attorney General, 
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(The matter referred to is as follows:) 

Memorandum * by Mr. E. J. Justice relating to certain matters discussed 
by him before the Senate Committee on Public Lands on April 24, 1916, as 
appears on pages 425-500 : 

When the provisions of the Senate amendment to H. R. 406 were under dis- 
cussion before the Senate Committee on Public Lands when I was before that 
committee on April 24, 1916, I called attention to the danger of accepting ex 
parte statements relative to the facts in pending cases. I pointed out that the 
amendment known as the Phelan amendment to H. R. 406 proposed to forgive 
the fraudulent use of dummy entry men in cases where the so-called locators 
had transferred to others, and I ventured the opinion, in response to question, 
that they are not now and ought not by legislation be made bona fide pur- 
chasers for value without notice. 

I did not elaborate the facts with respect to the fraudulent use of dummy 
entrymen in many of the cases under investigation by the Department of 
Justice because I realized that probably but little good could result from 
assertions on one side and denials on the other. I did state to the committee, 
in substance, that I thought the hard cases against which operators complain 
were, in the main, hypothetical cases, and that when the facts are known the 
plausible ground for maintaining that serious hardships exist disappeared. 

Since the time I was before the committee testimony has been taken in a 
number of cases in the district courts of California. The facts developed in 
those cases illustrate the lack of merit in many of the cases where relief is 
sought by legislation. This is true with respect to fraudulent dummy entry- 
men whose names were used to acquire lands in violation of existing law, as 
well as with respect to the time and manner of entry upon the lands in viola- 
tion of orders of withdrawal. 

I am handing herewith a memorandum pointing out to what extent these 
fraudulent entries have been made and how they have been used to acquire 
lands in the oil fields in the San Joaquin ^^alley of California. While it seems 
to me the facts developed in certain cases, as shown in the accompanying 
memorandum, furnish sufficient answer to the proposal to reward purchasers 
from such entrymen and confirm their title by legislation, these are by no 
means the only cases in point, but are typical of common pra'ctices which prevail 
throughout the oil fields. 

MEMORANDUM FOR MR. JUSTICE. 

The records of the General Land Office show that a large number of applica- 
tions for patent, made by J. M. McLeod, either in his own name or an attorney 
in fact for some oil company, set out and rely upon certain locations made on 
January 1, 1909, which are commonly known as New York locations. 

The locations referred to were made under power of attorney, dated December 
18, 1907, and signed by thirty-two persons, most of whom reside at, or in the 
vicinity of New York. These locations cover the following described lands : 

All of section 20, township 31 south, range 23 east; all of section 22, township 
31 south, range 23 east; all of section 24, township 31 south, range 23 east; 
all of section 26, township 31 south, range 23 east ; all of section 28, township 
31 south, range 23 east; the north half of section 32, township 31 south, 
range 23; all of section 34, township 31 south, range 23 east; the north half 
of section 4, township 32 south, range 23 east; the northeast quarter of 
section 9, township 32 south, range 23 east ; twenty-nine quarter sections in all. 

The recent trial of United States v. 32 Oil Company et al., A38 equity, in the 
United States district court, southern district, northern division, has thrown 
considerable new light on the history of these locations and of the lands covered 
by them. Mr. L. B. McMurtry, to whom powers of attorney, signed by the 32 
persons above mentioned, ran, was on the stand as a witness on behalf of the 
Government. However, in addition to the facts as brought out in the trial, 
there are in our possession affidavits and statements made by interested parties 
which throw some light on the transactions. From the facts, as shown in that 
trial, and as taken from the affidavits and statements referred to, I shall en- 
deavor to show briefly the history of the lands in question. 

It appears from a statement made by Mr. McMurtry himself, in a letter 
addressed to the Commissioner of the General Land Office, dated July 28, 1914, 
that he first became interested in the Midway field in the year 1900. His first 
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two or three efforts were failures. During the years from 1901 to 1905 
the Oregon Midway Oil Co. held a lease on certain lands In the Midway field, 
most of which were in township 32 south, range 23 east. After Mr. McMurtry's 
•early failures he undertook to take over this lease, and later secured an option 
from the Oregon Midway Oil Co. for all of its holdings. He immediately 
went to New York. That was in 1905. He at that time met Mr. Frank H. 
Sear Is, Mr. E. A. Hoeppner, and^ others. As a result, in December, 1905, they 
incorporated under the laws of 'Arizona the Empire Oil & Development Co., 
and started to sell stock. These efforts continued until the panic of 1907 
stopped all efforts in that direction, and the Empire Oil & Development Co., 
and Mr. McMurtry, and those associated with him, gave up all further efforts. 
Mr. Frank H. Searls, Mr. J. C. Thickins, Mr. E. L. Powell, and Mr. C. W. 
Thorn had been associated with Mr. McMurtry, either as investors in stock 
in the Empire Oil & Development Co., or as salesmen. Prior to his leaving 
New York for California in the latter part of 1907, he discussed with Messrs. 
Searls, Thickins, Powell, and Thorn the formation of associations for the 
purpose of locating lands in the Midway field. These men were sent out to 
get signers to powers of attorney, and did get enough names to make the 
number 32. 

Under these powers of attorney the 32 persons w^ere located on the lands 
above described on January 1, 1909, and also on one hundred and sixty-four 
160-acre tracts in San Benito County on January 1, 1908. 

It appears from the records of San Benito County, that on December 21, 1903, 
a power of attorney was secured from 32 persons, who were at that time en> 
ployed at the stockyards in Chicago. The purpose of securing those powers of 
attorney at that time is not apparent, although the records of San Benito 
County show that on January 1, 1904, one hundred and fifty-six 160-acre tracts 
were located, using the names of the 30 persons in Chicago, who will be here- 
after referred to as the Chicago group of locators. It is very probable that at 
the time those powers of attorney were secured, Mr. Murtry had no idea of then 
using them in the Midway field. However, the records of Kern County show 
that on January 1, 1907, he located in the Midway field, using the names of 
the so-called Chicago group, 32 in number, approximately the same lands de- 
scribed above, and which were subsequently, on January 1, 1909, located with 
the use of the names of the 32 persons in New York. None of the applications 
referred to above set out and rely upon the so-called Chicago locations. 

The evidence in the suit referred to shows that In the fall of 1908, L. B. 
McMurtry entered into an agreement on October 8, 1908, with Mrs. J. M. 
McLeod, represented by J. M. McLeod, her attorney in fact. This agreement 
affected all of section 32, This agreement was made by McMurtry as attorney 
in fact for the so-called Chicago locators. At or about the same time McMurtry 
gave an option for the purchase to J. M. ^loLeod for the north half of sec- 
tion 4, township 32, range 23, for $40,000. Some time in the fall of 1908 he sold 
to the Chanslor-Canfield Midway Oil Co. the northeast quarter of section 9, 
township 32, range 23, for either $10,000 or $12,000. Mr. J. M. McLeod has also 
stated in an affidavit, prepared for the Commissioner of the General Land 
Oflice. dated May 23, 1914, that after he had entered into contracts with 
Mr. McMurtry with reference to sections 4 and 32, he negotiated deals with 
Mr. McMurtry for other lands, as follows: Sections 20, 22. 24, 26, 28, and 34, 
all in township 31 south, range 23 east. It has not been made clear whether 
or not those negotiations were prior to January 1. 1909. However, the records 
show that those lands had been located by McMurtry on January 1, 1907, acting 
tinder his power of attorney from the so-called Chicago group. 

So far as section 32 was concerned, the original contract of October 8, 1908, 
was changed so as to include only the north half. The evidence shows that Mr. 
McLeod and his associates remained in possession in the fall of 1908, and ac- 
tually started development work on the north half of that section. The loca- 
tion of January 1, 1909, by a different set of locators, made no difference in the 
possession or the occupancy of that land. The record in A38, involving the 
northeast quarter of section 32, township 31, range 23, shows that so far as the 
north half of section 32 is concerned, all of those up to the time of the appoint- 
ment of a receiver in possession and occupancy of the north half of section 32, 
namely, the California-Midway Oil Co., the 32 Oil Co., and certain individuals 
who organized the Buick Oil Co., secured their rights prior to January 1, 1909, 
through the original agreement entered into on October 8, 1908, between Mrs. 
J. M. McLeod, acting through J. M. McLeod, and L. B. McMurtry. This Is not 
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true of the Associated Oil Go. However, at the time the Associated Oil Co. 
entered into its contract of August 4, 1910, with the so-called New York loca- 
tors, and L. B. McMurtry, acting for himself, and under his power of attorney 
from the New York locators, the records of Kern County show that the New 
York locators had parted with whatever interest they might have had. 

On May 17, 1909, a new contract was entered into by McMurtry, acting as 
attorney for the New York locators, affecting the north half of section 32, and 
J. M. McLeod, the general terms of which wfere the same as the original con- 
tract entered into in the fall of 1908. 

On November 26, 1909, the 32 Oil Co., the assignee of McLeod's interest 
in section 32, entered into a lease with the California Midway Oil Co. for a 
portion of the north half of section. 32. In that lease reference is made 
to the agreements of 1908. The general terms of the agreement of November 
26, 1909, were the same as the terms of the agreement of November 26, 1908. 
In other words, all of the contracts, agreements, leases, etc., entered into after 
January 1, 190i9, recognized the rights of McLeod acquired prior to January 
1, 1909, and acquired under the admitted fraudulent and dummy character 
of the so-called Chicago group of locators. 

Under the original agreement, and also in the subsequent agreements, L. B. 
McMurtry retained an interest in section 32. The same is true as to the other 
lands heretofore referred to, concerning which Mr. McMurtry and Mr. McLeod 
had agreements. Generally speaking, Mr. McMurtry's interest was one-half of 
the lands involved. In section 32, however, he retained the north 100 acres 
in each quarter section. 

The evidence in A38 shows that on December 3, 1909, the 32 New York 
locators assigned to one C. L. Claflin certain agreements, as follows: 

Agreement dated February 4, 1909, between L. B. McMurtry as attorney in 
fact and J. M. McLeod, affecting all of section 20, township 31, range 23. 

Agreement of January 9, 19>09, betw^een the same parties, affecting all of 
sections 22 and 26, township 31, range 23. 

Agreement dated May 17, 1909, between the same parties, affecting all of 
section 34, township 31, range 23. 

Agreement dated May 17, 1909, between the same parties, affecting the north 
half of section 32, township 31, range 23. 

On December 4, 1909, C. L. Claflin transferred and assigned to L. B. Mc- 
Murtry all those certain agreements mentioned above. It therefore appears that 
on December 4, 1909, the so-called New York locators had parted with what- 
ever interest they had in the agreements affecting the above-described lands. 

There was introduced in evidence A38 contract between L. B. McMurtry, 
acting for himself, and also acting under his power of attorney for the New 
York locators and the Associated Oil Co., dated August 4, 1910. That contract 
refers specifically to the north 100 acres of the northeast quarter of section 
32, and 60 acres in the northwest quarter of section 32. The contract also 
refers to other contracts of the same date, by which McMurtry, acting for 
himself and under the power of attorney for the New York locators, sought to 
dispose of, to the Associated Oil Co., the following additional described lands : 

North half of north half, section 34, township 31 south, range 23 east ; south 
half of south half, section 34, township 31 south, range 23 east; north half of 
north half, section 26, township 31 south, range 23 east; south half of south 
half, section 26, township 31 south, range 23 east; north, half of north half, 
section 22, township 31 south, range 23 east; south half of south half, section 
22, township 31 south, range 23 east ; north half of north half, section 20, 
township 3i south, range 2B east ; south half of south half, section 20, to\STiship 
31 south, range 23 east ; 1,440 acres in all. 

It therefore appears that at the time the Associated Oil Co. secured these 
lands from McMurtry, and that McMurtry was acting on behalf of the New 
York locators, that the New York locators had actually parted with their 
interest and that McMurtry himself held whatever interests they might have 
previously had. 

The assignments of December 3 and December 4, 1909, above referred to, 
were recorded December 6, 1909, long prior to the date of the contract with the 
Associated Oil Co. At the time the ALSsociated Oil Co. entered into this con- 
tract of August 4, 1910, it knew, also, that J. M. McLeod was in possession of 
at least some of these lands under agreements with McMurtry made prior to 
January 1, 1909, and that after the making of the location of January 1, 1909, 
McLeod or his associates or assignees were in no way disturbed, but did, as a 
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matter of fact, remain in possession and continue in tlie development of tlie 
lands under the terms of the agreements entered into in the fall of 1908. 

The evidence in A38 shows that the so-called Chicago locators were, without 
question, dummy locators. The evidence as to the New York locators shows 
that some of them intended to permit their names to be used in the interest 
of L. B. McMurtry. Others testified that they exi)ected some benefit, the extent 
of which was not made clear. 

The evidence in ASS shows that some time in the fall of 1908 both Mcleod 
and McMurtry consulted with C. L. Claflin, their attorney, at Bakersfield, rela- 
tive to the validity of the so-called Chicago locations. It appears that there 
were some differences between the names as they appeared on the locations, 
and as they appeared on the power of attorney. Mr. McLeod and Mr. Mc^Iurtry 
both testified that in Mr. Claflin's opinion the validity of the so-called Chicago 
locations was doubtful. It was for that reason, as testified by Mr. McMurtry, 
that he relocated the lands on January 1, 1909, using the names of the 32 New 
York locators. With reference to this, the court. Judge Robert S. Bean, on page 
1441 of the record, made the following statement : 

" The Court. Now, Mr. McLeod was advised that there was some doubt about 
the location under w^hich they were claiming, and he left that matter to be fixed 
up by the attorney, who, as you say, was also Mr. McMurtry's attorney. 

" Mr. Mitchell. Yes ; and whom Mr. McLeod consulted. 

"The Court. And in-order to fix that up McMurtry made, under his New 
Y'ork power of attorney, this location of 1909. 

** Mr. Mitchell. Yes ; on the assumption that the locations of 1908 were 
worthless. 

" The Court. Would it not, then, follow irresistibly that the 1909 locations 
were made for tlie benefit of McLeod and the other people, whoever they were, 
and not the locators? " 

Without going into any detail as to the evidence in A38, relating to the man- 
ner in which Mr. McMurtry used the powers of attorney given him by the 
locators, suflftce it to say that the record shows that these lands were located, 
agreements, leases, and contracts were entered into by McMurtry, acting under 
his power of attorney, options were given and lands were sold, without the 
locators having any knowledge, whatever, that they were even located. The 
evidence shows clearly that McMurtry used the powers of attorney for his own 
use and benefit, and as his own individual property. The record is so clear 
on that question that the attorneys for tlie defense have freely admitted that 
the evidence shows that there w^as a fraudulent use of the powers of attorney. 
As to the evidence of such transactions, the court, on pages 1437 and 1438 of 
the record, volume 9, comments as follows: 

" The Court. If McMurtry had a power of attorney executed by locators in 
the utmost good faith he was equally charged with good faith in using that 
power of attorney, and if he took it and used it for his own purposes and use 
then it was a fraudulent transaction, it doesn't make any difference whether 
the power of attorney was properly executed or not. 

" Mr. Tauszky. No ; it was a breach of trust toward his principals. 

" The Court. Yes ; and he couldn't get anything by it, because he could not 
use a power of attorney for his own profit in that way. If he had a power 
of attorney and it was executed in the utmost good faith and he took it out 
here and located lands for his own benefit and used it for that purpose, that 
would be a fraudulent transaction. 

" Mr. Tauszky. It would be a ^aud as against his principals, but the Govern- 
ment wouldn't have anything to do with that, nor would the innocent party 
who dealt with the locator on the strength of that. 

"The Court. I think the -Government would have something to say about it, 
too. He could not use that kind of a power of attorney to vest in himself large 
areas of the public domain in violation of , the public-land laws." 

The court also commented on this same situation on page 1734 of the record 
in A38, volume 11, and the following is quoted: 

"The Court. I don't suppose you can contend on this, or any other case, 
that even if Mr. McMurtry had a valid power of attorney authorzing him to 
locate land for the use and benefit of the locators, that he could take that 
power of attorney and go into the field and use it for himself or anyone else. 

"Mr. Tauszky. Why, certainly not. It comes back to the proposition if he 
violated his trust to his principals, the locators, that does not make the location 
void and does not make the locators double locators. If the agent, contrary to 
his duty to his locators, deals with his principals — deals with the property in 
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the way In which he shouldn't deal with it — that can not affect the validity of 
the location at the time it was made if it was made in good faith. 

" The CouBT. The locators had no interest in this property if he is dealing 
fraudulently with the power of attorney and using that for a fraudulent pur- 
pose to get the property for himself. Now, if he does that, I do not think it 
makes any difference. If he made the location in good faith for the locators, 
and then afterwards, in breach of his trust with them, had dealt fraudulently, 
it voids the trust. 

" Mr. Tauszky. That is the claim in this case. 

•* The Court. The evidence is very strongly that it was made for the purpose 
of clearing up the title that McMurtry had already given." 

The evidence in A38 shows with respect to the lands now claimed by J. M. 
McLeod, and for some of which he is now making application for patent, that 
In the fall of 1908 both J. M. McLeod and L. B. McMurtry consulted C. L. Claf- 
lin, an attorney in Bakersfield, and were advised that the Chicago group of 
locations was invalid. This applies not only to section 32 but to all of the lands 
which had been located in the Midway field, and were approximately the same 
lands which were subsequently relocated on January 1, 1909. In fact, Mr. Mc- 
Murtry has testified that the reason these lands were relocated on January 1, 
1909, was because of the advice given him by C. L. Claflin, and that these loca- 
tions were made for the purpose of protecting the possession which L. B. Mc- 
Murtry had prior to January 1, 1909, or the right of possession which he had 
in some manner conveyed to J. M. McLeod.- In orher words, a situation 
similar to that existing in section 32 existed as to all of these lands, and the 
comments of the court with respect to the locations on section 32 apply with 
€qual force to the locations made on other lands, and under which J. M. McLeod 
is now claiming, and has actually made applications for patent in a large 
number of cases. 

This situation, as to the knowledge of the fraud existing with respect to the 
locations made on these lands, applies not only to J. M. McLeod personally, but 
applies to those holding under him, because the record shows that the various 
lessees and purchasers acquired their rights prior to January 1, 1909, with the 
exception of the Associated Oil Co. The Associated Oil Co., however, can not 
disclaim knowledge of the fraud, because the records of Kern County show that 
at the time it attempted to secure, through the locators, whatever rights they 
may have had — that is, on August 4, 1909 — the locators had parted with all 
their interest in the lands. 

The lands sought to be conveyed to the Associated Oil Co. were those lands 
which were retained by McMurtry himself at the time he made the agree- 
ments with Mcl^eod, and those are the lands referred to by his honor. Judge 
Bean, when he stated, on page 1438 of the record in A38, that " he could not 
use that kind of a power of attorney to vest in himself large areas of the public 
domain in violation of the public-land laws." 

C. D. Hamel. 

Mr. Justice. I also think it would be well to call your attention 
here to other frauds than those of the kind that McMurtry was guilty of. 

Senator Swanson. I wish you would locate the land. 

Mr. Justice. That is the thought I have in mind. I am going to 
refer to this in order to remove the case from the realms of controversy 
by referring to a decision. I refer to the cases of the United States 
against the DeviFs Den Oil Co. and the United States against the 
Lost Hills Oil Co. and others, decided hy Judge Robert S. Bean 
sitting in the southern district of California on a motion for an in- 

J* unction, and it is reported now in the advance sheets of the Federal 
leporter in volume 236, page 973. A Mr. Roy Bishop, president of 
this so-called Oilmen^s JProtective Association, is the managing 
officer of these defendant companies. 

Now, Mr. Bishop^s company entered on these lands not under a 
discovery but under a subterfuge, claiming discovery of gypsum. 
There is alleged in the pleadings a fraudulent pretense of having 
located the land for gypsum, but that was merely a ^'location" pre- 
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liminarv to the acquisition of the land for oil. This is illustrative of 
some oi the methods employed. The facts are set out in the opinion. 

Senator Pittman. That is not in this reserve ? 

Mr. Justice. No, sir; but it is covered by this bill. 

Senator Pittman. I do not think so. 

Mr. Justice. Yes, Senator; it is not in the naval reserve No. 1^ 
and it is not in naval reserve No. 3, and your bill covers all lands with- 
drawn except in those two reserves. This naval reserve is only a small 
part of what is affected by your bill. 

Senator Pittman. Oh, well; yes. 

Mr. Justice. The McMurtry claims are in reserve No. 2. 

Senator Pittman. Yes; it is true, but the Department of the 
Interior has taken that into consideration, and I see here now that 
this amendment was prepared and drawn by Mr. Finney and by the 
Commissioner of the General Land Office while they were appointed 
agents of the Department of the Interior, and it has quite a weight 
with our Public Lan,d Committee for that reason. 

Mr. Justice. I had no reference to that. 

Senator Pittman. That is the reason I asked if it was in the oil 
reserve. I understand you are particularly interested in the fight on 
the land inside of the oil reserve. 

Mr. Justice. For the reason the land situated outside of the oil 
reserve has been acquired or attempted to be acquired by dummies 
and other frauds, and has been damaged by the careless methods of 
drilling. 

Senator Pittman. I thought possibly you would leave that matter 
to the Department of the Interior. 

Mr. Justice. I am perfectly willing to, but I understood it was the 
purpose to leave it to Congress. 

I wish to emphasize there were not 3,000,000 acres of land with- 
drawn by President Taft September 27, 1909. The total land 
included in the outside boundary lines was 3,000,000 acres, but the 
Government did not claim that much land was affected. 

Senator Swanson. But it was only half a milhon ? 

Mr. Justice. That private rights had not attached to. Of course, 
such lands as were privately owned were not effected. These gentle- 
men have often said 3,000,000 acres. Three million acres — but you 
do not count anything except Government lands within the bounds. 

Senator Pittman. I may suggest, however, that in your 3,000,000 
acres of land are lands marked like that in red, that people thought 
they owned, who are being stopped in their operations now by reason 
of the withdrawal, and land like the land in the yellow, there, where 
the people thought they owned it, and were spending a great deal of 
money, and were stopped in their operations by the withdrawal. 

Mr. Justice. Of course, the Southern Pacific Railroad Co. — ^we 
know how much that land increased it — just 166,000 acres, but less 
than half a million acres of the land was in a position to be affected by 
President Taft's order of withdrawal in California. There is some 
over in Wyoming. 

Senator Swanson. Now, Mr. Justice, what is the value of the naval 
reserves Nos. 1, 2, and 3 from your examination, as to the quantity 
of oil in them, and the relative advantages of the various sectiona 
reserved for naval purposes ? 
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Mr. Justice. That is largely a very rough estimate, and those who 
have made those estimates differ widely. You may know as much 
about it as experts. 

Senator Pittman. I take issue with that on behalf of myself. 

Mr. Justice. I believe I would just as soon risk you. it is not a 
reflection on the Geological Survey, but they don't know there are 
three wells drilled in Naval Reserve No. 1. Geologists have been 
called on by the Department of Justice to testify in the railroad cases 
whether those odd numbered section over there are oil lands, meaning 
thereby what the Supreme Court means, ^^ lands the known condi- 
tions with respect to which are such that a man would be justified in 
spending money to develop them and would reasonably expect to 
discover oil in substantial qunatities.'' That is the situation I have 
to meet in these railroad cases. None of the gentlemen who have 
come here and told you about how much oil the Navy has have been 
willing or are wilUng to go on the stand and testify how many barrels 
are there. I put on the stand Dr. John Casj>er Branner, President 
Emeritus of Stanford University, who taught Mr. WilUams of the 
Bureau of Mines, and who is admittedly one of the best geologists, 
and one of the greatest men in this country. He is one oi the men 
selected by the American Academy of Sciences and sent down by the 
Government to study the question of how to stop the slides on the 
Panama Canal. He has been a witness in the railroad cases and 
testified for days, but when he comes down to measuring 100,000,000 
barrels or 150,000,000 barrels of oil he does not attempt it. That is 
left to the getlemen who have appeared before committees but have 
not been willing to testify in court. 

Senator Pittman. Does he make any estimates at all? 

Mr. Justice. No; he says he thinks it would pay to drill wells, 
and he thinks large quantities of oil can be obtained by drilling, but 
he says a man can not stand on the top of the ground and attempt to 
measure the oil in a new and undeveloped field. 

Senator Pittman. Has it not been demonstrated, as a matter of 
fact, that they do estimate remarkably accurately in oil fields where 
there has been any development ? 

Mr. Justice. Yes. 

Senator Pittman. The history of the oil lands, so far as these esti- 
mates are concerned, is that they have turned out remarkably accu- 
rate, is it not ? 

Mr. Justice. The predictions of geologists are of great value. 

Senator Swanson. As I understand it, from what you have said, 
the oil development in Reserve No. 1 has not had sufficient develop- 
ment to indicate whether there is sufficient oil for the Navy. 

Mr. Justice. That is true, I think. The Oil Reserve No. 1, with- 
out development, may be known to geologists, as oil land 

Senator Pittman. As a matter of fact they have three producing 
oil wells ? 

Mr. Justice. I have heard there was one well which would produce 
3,000 barrels. I put it in the hands of the receiver and he operated it 
for weeks, and the production has finally dropped to 25 barrels of oil 
and 15 barrels of water per day. I am satisfied there is a good oil 
field in reserve No. 1, but what I said illustrates it is easy to go 
wrong on these figures. 
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Senator Pittman, As I understand you, there is no development 
sufficient to indicate whether there is enough oil on reserve No. 1 to 
supply the Navy. 

Mr. Justice. Not sufficiently for that. The conditions there are 
such, independent of development, to reasonably engender the beUef 
that the land contains a large quantity of oil, but the man who says 
he knows that he will get 1,000 barrels of oil in a given well at 3,000 
feet deep or 5,000 barrels of oil at 3,000 feet will be laughed at by 
anybody who knows the oil business. When one starts to drill down 
into that oil sand he hopes and expects to get a large quantity of oil 
that will richly reward him, but he does not know it. He thinks per- 
haps he will get a large producing well, but he may get a small pro- 
ducer. 

Senator Phelan. Or a dry hole ! 

Mr. Justice. Yes, or a dry hole; and he may say, "I may get a 
dry hole this time, but I think there is oil there, and I will drill another 
well, but I will not undertake to tell you how much oil I will get.'' 

Senator Swanson. What about oil reserve No. 3 ? What do you 
know about that ? 

Mr. Justice. Oil reserve No. 3 is undeveloped territory. The 
geological indications are very favorable for oil, out the Navy could 
not afford to build ships on the theory that given quantities will be 
found there, and give up other lands. If too much oil is reserved it 
can be disposed of. If too little, it may be too late to correct the 
mistake. AU the known fields in the United States will probably 
not supply the country's demand 30 years. 

Senator Poindexter. This is in Wyoming? 

Mr. Justice. Yes. There have been investigations to see whether 
the title is clear and whether the Navy itself can afford to do some 
experimental drilling. But there has been some question about 
whether there have been people on these lands who drilled holes 
50 feet deep and discovered a little oil, and whether they are going 
to come in and undertake to set aside the withdrawal order in the 
same way as is being attempted elsewhere in Wyoming and California. 
That is under investigation by the Land Office neld force. Mr. 
Richardson tells me 

Senator Swanson. We will ask Mr. Richardson anything he may 
know. We just want you to teU us what you know yourself. What 
dA you know about reserve No. 2, as to its value as a naval reserve ? 

Mr. Justice. Of course, those wells tell you a great deal, and there 
has been a great deal of oil taken from the sands; that will tell a 
great deal more as to how productive per acre the field is. 

Senator Swanson. Is the soil such as oil could remain there for 
a long time ? 

Mr. Justice. Yes; I started to explain it a while ago but was inter- 
rupted; this diatomaceous shale is deposited in the sea, the oil is 
formed in them, and migrates to the most hospitable home it can 
find near by, either up or down, but usually up. It goes into the 
porous sands, and remains in the voids between the grains, and the 
sands are so laid down that they are sealed both above and below 
by impervious hard shales, and that is the reason they do not col- 
lapse as Senator Pittman indicated a while ago. If wells are properly 
dnlled, and the formation is held up in the wells by casings, and 
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cement is properly put in to shut the water out, the oil can be ex-^ 
tracted without damaging the structure. 

Senator Swanson. Now, Mr. Justice, will you take this bill that 
the Public Lands Committee of the Senate will offer as an amendment, 
or as a substitute for the Phelan bill, and explain its provisions, as 
you understand it ? State, if you will, what cases it would take care 
of, if it becomes law, and what nature of cases it seems to be con- 
templated to take care of. 

Mr. Justice. Now, may I ask Senator Pittman whether this bill,. 
H. R. 406, beginning with section 10, is before the committee? 
There seems to be two of these propositions from the PubUc Lands 
Committee. 

Senator Pittman. Yes, sir; this, however, is not the Department 
of Interior's recommendation. 

Mr. Justice. No. 

Senator Pittman. But it is before the committee. 

Mr. Justice. Yes; then I understand it is before the committee. 

Senator Swanson. The one I wanted is the one being pressed, as I 
understand it, by the Land Commissioner, as a substitute for the 
Phelan bill. 

Senator Pittman. That is the one they submitted. They sub- 
mitted it down to the proviso here. This last proviso was not sub- 
mitted by them. 

Senator Swanson. What is this? 

Senator Pittman. That is an amendment of the committee also. 

Senator Swanson. Now, will you please discuss those two amend- 
ments,*^ what would be the result on this land that is in litigation and 
dispute in the naval reserves? 

Mr. Justice. Yes, sir. 

Senator Poindexter. You say ^^These two amendments. '' How 
shall we know from the notes which you mean ? 

Mr. Justice. I shall undertake to describe them. 

The Chairman. You had better insert them in the record. 

Mr. Justice. I made a little error a while ago. Section 28, you 
see, the southwest quarter, has not any lines across it. I had over- 
looked for the moment that that quarter was first drilled upon in 
May or June of 19G9. 

Senator Swanson. This has gone to patent? 

Mr. Justice. The southwest quarter. What is the fact about that, 
Mr. Titus ? 

Mr. Titus. It is in the same condition as the yellow land except 
no suit has been brought against it. 

Mr. Justice. It is just hke section 20. 

Mr. Titus. The southwest quarter of 26 has been patented. 

Mr. Justice. The southwest quarter of 26 

■ The Chairman. That little blue patch in the southwest corner of 
26? 

Mr. Justice. Yes, sir; that has been patented. The driU, I think, 
began to drop there in the spring — May or June — of 1909. 

The Chairman. Who drilled it ? 

Mr. Justice. The Standard Oil Co., and got a patent for it, I think. 
When I say there was no work done in this naval reserve until after 
the order of withdrawal, I had lost sight of that patented section. 

The Chairman. You mean that quarter section? 
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Mr. Justice. The patented quarter section — the southwest 
quarter of section 26. 

Now, in township 32-24, sections 24 and 26, the Honolulu Co. 
started some drilling over there earlier but they did not get oil and 
abandoned that land and are not now, as far as I know, asserting claim 
to it. 

The Chairman. We will take a recess now until 2.30 o'clock p. m. 

(Whereupon, at 1 o'clock p. m., a recess was taken until 2.30 
o'clock p. m. of the same day.) 

AFTER RECESS. 

The hearing was resumed at 2.30 o'clock p. m., pursuant to a tak- 
ing of noon recess. 

STATEMENT OF HON. E. J. JUSTICE— Continued. 

Mr. Justice. This forenoon I was talking about the number of 
suits which have been finally heard and the number of suits that have 
been decided. I would like to remove some confusion in the minds 
of some members of this committee who are also members of the 
Senate Public Lands Committee, with respect to the extent to which 
the litigation has gone, and how fast we have tried these cases. Mr, 
Roosevelt, Assistant Secretary of the Navy, wrote me a letter asking 
about that because Mr. Ferris, of the House, and some other gentle- 
men on the joint subcommittee, were confused about the facts. 

Briefly, 27 withdrawal cases have been brought in Cahfornia, some 
involving entire sections, but most involving Quarter sections, and a 
few less than a quarter section. Three were Drought before I went 
there. The three were brought under President Taft's administra- 
tion in 1913. I brought some cases in 1914, some in 1915, and some 
in 1916. All the cases which were brought in 1913 and 1914 have 
been decided. Ten of the cases brought in 1915 have been finally 
submitted, and some decided. AJl the others — I think all the others — 
outside of one or two, have been set down for final hearing this 
spring. 

The special agents of the Land Office have given me assistance in 
getting at the facts and the cooperative plan between the Navy 
Department, the Department of Justice, and the Department of the 
Interior has expedited these investigations and the cases ,are going 
forward without unnecessarjr delay. If we can get an extra judge 
from another district who wiU hold court this spring and try these 
cases I do not see any reason why all withdrawal cases now on the 
docket should not be tried in the district court during this year. 
Others may be brought. 

Senator Page. Is there any danger growing out of delay in the 
trial of the cases ? 

Mr. Justice. I am putting them in the hands of a receiver, and they 
are being operated better than before. He is shutting off the water 
and bearing aU expense of production. As to the railroad cases: 
There are 18 patents attacked in 7 suits. One of them has gone to 
final hearing, and is now in the circuit court of appeals, and we 
expect to argue it in May. All others are being tried, and under a 
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stipulation the testimony ttken in one of them may be used in the 
others, so most of the witnesses will not be recalled to the stand. 

Senator Swanson. What is the total expense or loss occasioned 
to the stockholders by these receiverships you have obtained ? 

Mr. Justice. There is no loss to the stockholders. I do not think 
the stockholders themselves would say there has been any. One 
man is the receiver in all cases. In the interests of economy and 
efficiency, he is being paid $5,000 a year for his entire time. He 
handles all these properties. 

Senator Swanson. Is that all he gets ? 

Mr. Justice. Yes; there are no smecures there, and I am quite 
sure he is managing the property better than it was managed before 
bv the owners themselves, because he is shutting off this water. 
Mr. Bishop of the Devils Dam Oil Co. and the Lost Hill Co. gets for 
managing those companies $12,000 per year I am informed. I men- 
tion this to show how economically the receiver's compensation is. 
He has about $5,000,000 in money or oil. The money is drawing 
interest. 

Senator PittMan. Is he an oil man by profession ? 

Mr. Justice. Not by profession; no. 

Senator PiTtMAN. What did he do before he was appointed re- 
ceiver ? 

Mr. Justice. He has done various things. He has had an in- 
terest in oil companies; he is a lawyer; he is a reporter; he is inter- 
ested in business generally. He has been here before your com- 
mittee. I suppose you have seen him — Mr. Howard M. Payne — 
and when I asKed that he be appointed 

The Chairman. Not before this committee, but the Public Lands 
Committee. 

Mr. Justice. Before the Pubhc Lands Committee — no judge .has 
refused to appoint him. In one instance have they objected to it, 
and then they had no criticism to make of his integrity or ability. 
Mr. Bishop's companies alone objected. 

Senator Swanson. Have you retained the services of experienced 
practical oil men who are operating these properties ? 

Mr. Justice. In every instance except where he found some of 
them inefficient or too many employees, the receiver has kept the 
same men the operating companies had, including the officers. 

Senator Swanson. What has been the cost, if you have it, of pro- 
duction under these receiverships, as compared with heretofore ? 

Mr. Justice. It is greatly reduced. I had it in these hearings 
before the Public Lands Committee on April 24, 1916, and I stated 
in there — I can not put iny hand on it right now, but it is available 
in these hearings — as to what it costs him to produce the oil and what 
it cost others to produce it. It is just simply the cutting do^^ai of 
the overhead expenses. 

The receiver has put up a little gasoline plant at a cost of about 
$6,000, and it may be of interest to know he says he can produce 
gasoUne at less than 7 cents per gallon, including the cost of crude 

oil. 

Senator Swanson. Are these suits very expensive to the Govern- 
ment and very expensive to the operators ? 

Mr. Justice. Why, of course, the witness fees is a big item. It 
costs something to get the witnesses there. 
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Senator Swanson. What does it cost the Government a suit ? 

Mr. Justice. Well, Senator, I can not say as I do not know what 
the witness fees have been. They vary greatly in the different cases. 
The stenographers and witness fees are tne main items outside of the 
special agents of the Land Office. This expense would be necessary 
if the cases were tried before the Land Office. 

Senator Swanson. I would like to form a general estimate as to 
the cost of these suits. 

Mr. Justice. I do not know. 

Senator Swanson. Now, to what -extent is this litigation expensive 
to the operators ? 

Mr. JtrSTiOE. It is not expensive to the operators at all, except 
trying their side of the lawsuit. The interest on the money the 
receiver has on deposit will pay most, if not all, operating expenses. 
The receiver pays all operating expenses out of the money that 
comes into his hands. The defendants would have to try the cases 
in the Land Office. 

Senator Swanson. I mean the suit — ^what I mean are the suits 
very expensive to the operators, outside of counsel fees ? 

Mr. Justice. The mam item is counsel fees. I do not know about 
that. There are pretty good lawyers out there and I expect get big 
fees, but most of them are regularly retained. 

Senator Swanson. Would it be any more expensive to obtain 
witnesses for the defense than for the Government ? 

Mr. Justice. Oh, no, I should think not, and then it is not any more 
expensive to try the cases before the court than it is to try them before 
the register and receiver of the land office. They have to try them 
there. 

Senator Pittman. Mr. Justice, I think we all want to get the same 
figures as to this. You have hunted all over the country lor witnesses 
in these various suits, have you not ? 

Mr. Justice. The Commissioner of the General Land Office has. 

Senator Pittman. Have you any separate force working on it? 

Mr. Justice. None except mv office force. 

Senator Pittman. You have had no inspectors who went out after 
the witnesses. 

Mr. Justice. None except the Land Office force. 

Senator Pittman. The Land Office furnished all the agents you had ? 

Mr. Justice. All the investigating agents. 

Senator Pittman. When were you employed to take charge of this 
litigation ? 

Mr. Justice. I was asked about the trial of these cases in 1914, in 
February. 

Senator Pittman. 1914? 

Mr. Justice. Yes, sir. 

Senator Pittman. And how many cases have actually been tried in 
the courts of original jurisdiction on the merits, at the present time ? 

Mr. Justice, in the district court of California, you mean ? 

Senator Pittman. Yes; that is the court of original jurisdiction, is 
it not ? 

Mr. Justice. We have tried 15. 

Senator Pittman. Final suits ? 

Mr. Justice. Yes, sir. 
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The Chairman. How are you compensated by the Navy Depart- 
ment? 

Mr. Justice. Nothmg from the Navy Department at all. I am 
einployed bv the Attorney General, just as any other special assistant. 

Senator f^rrrMAN. I do not think that amounts to very much. I 
was not interested in that question. 

The Chairman. I am interested. That is part of the legitimate 
expenses. I want to know what this man is getting. 

Senator Pittman. He can answer the question if he wants to. 

The Chairman. Do you work on a commission or a salary ? 

Mr. Justice. I work for an amoimt allowed by the Attorney Gen- 
eral which he thinks fair compensation. I was asked when I was 
before the Pubhc Lands Committee before about that, and I stated 
that my arrangements was in the discretion of the Attorney General, 
and I preferred not to state it. 

The Chairman. If it is a secret 

Mr. Justice. It is no more a secret than any other lawyer's fee 
would be. 

Senator Swanson. You would, prefer him to give the imformation 
rather than yourself ? 

Mr. Justice. It is not a salary. I am a special assistant paid out 
of an appropriation to do this work, and I preferred when asked to 
take the employment, that the arrangement between the Attorney 
General and me, while it was about pubhc matters, that that part of 
the arrangement be between us as it was left in his discretion by 
Congress. 

The Chairman. Were you suggested to him by the Secretary of the 
Navy? 

Mr. Justice. I do not know whether I was suggested or not. 
I think Mr. McReynolds asked the Secretary of the Navy about me^ 
and I have known Mr. Daniels a long time. We have been friends 
and I have never known him to lose an opportunity to speak better 
of me than I think I deserve. I think Mr. McReynolds made his own 
inquiries when he sent for me. He told me he had been asking 
Senator Simmons and Senator Overman about it and jocularly some 
things they said. I did not speak to them about it. 

Senator Pittman. Then you have tried 15 suits since you went to 
work in 1914? 

Mr. Justice. I tried 15 suits and have put in since January 20 in 
taking testimony in the railroad cases. I have put in a year in 
trying these railroad cases, involving nearly a billion dollars, besides 
trying these 15 withdrawal cases. The preparation of the cases has 
been much more laborious than the trial. Particularly is that true 
in the railroad cases. I think the lawvers for the defendants will 
tell you I have been pretty busy, and they have complained I have 
given them but httle rest. 

Senator Pittman. Why did it take so long to try those cases ? 

Mr. Justice. For a long time the only judge in the southern district 
was Judge WeUbom, who had certified himself as disqualified because 
his son was employed by some persons who had or might have an 
interest in this litigation; in the second place we did not get a judge 
who could try them until Judge Bledsoe was appointed in the spring 
of 1914; and in the third place his docket was greatly congested; 
in the fourth place the judges in the northern district were so busy we 
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could not get them to come there, and finally we got Judge Gilbert 
to send a judge from the ninth district, and he assigned Judge Robert 
S. Bean, and Judge Bean has put in as much time trying the cases as 
his own docket would allow. We would have tried more if he had 
not been called home. We were working as fast as possible to get 
these cases ready. Practically all the field work has been done since 
I have had charge of these cases. 

Senator Pittman. What is the condition of the docket in California ? 

Mr. Justice. Very much congested. Judge Trippet is trying 
regular cases and Judge Bledsoe has agreed to put in his time exclu- 
sively on the railroad cases and we are trying the other cases when 
we can get another judge sent down by the senior circuit judge. 
Even in this situation it seems to me we have made a good record. 
The Attorney General says in his annual report satisfactory progress 
has been made. 

Senator Page. Who would be the chief sufferers in case this 
legislation should not be acted upon this session; the men who are 
asking for the legislation or these men who have the wells I take it. 

Mr. Justice. Yes, sir. In the sense that if they get anything by 
legislation they want.it as soon as they can get it. 

Senator Page. They would be the sufferers ? 

Mr. Justice. They are the sufferers to this extent: Where the 
receiver is appointea, they do not operate the wells, except under him. 

Senator Pittman. Why do you operate these wells ? 

Mr. Justice. You mean why don^t I cap them? 

Senator Pittman. Yes. 

Mr. Justice. Because it might be dangerous to the oil sands to 
cap them. Sometimes you can cap them safely and sometimes you 
can not. It depends on local conditions. Largely on whether they 
have been properly drilled. If water is present it snould be extracted 
as it flows in. 

Senator Pittman. That leads up to a very interesting phase of 
this matter that I want Senator Page to hear. It is dealing solely 
with the compromise I have in mind. A similar interrogatory was 
propounded to the Assistant Secretary — not exactly that nature, 
but developing the same idea; that is, that the Navy wanted to use 
this field for two purposes, for the present and future use. 

Mr. Justice. Yes, sir. 

Senator Pittman. And furthermore, I think it was the concensus 
of opinion there of the experts that it was to the interest of the field 
where a well was sunk to go ahead and pump it. 

Mr. Justice. At least. Senator, it is very dangerous to cap it 
without having investigated it beforehand and knowing what you 
are doing. I do not mean to say you can not cap it. 

Senator Pittman. I think there is no divergence of opinion on that. 
We are getting down to this question of the settlement now. 

Mr. Justice. Of what? 

Senator Pittman. Of the compromise with regard to this district. 
What I am trying to do is to compromise this litigation. So far as 
these suits are concerned, in the yellow [indicating on map] they are 
being operated now. I do not know what is being done with the oil. 

Mr. efusTicE. Which? 

Senator Pittman. The wells in the yellow part of the map, they 
are being operated ? 
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Mr. Justice. Well, it is being sold by the operators. 

Senator Pittman. That is immaterial. 

Mr. Justice. The Standard Oil Co. and the Associated Oil Co. and 
other operators in those sections oppose any interference with the 
operations and are taking the oil and selling it, but they are, of course, 
so far as the oil that is taken out is concerned, responsible. They 
oppose any restrictions on their driUing also. 

Senator Pittman. Now, then, in this situation here, under this 
proposed amendment, the only difference of title between that which 
the Navy would have, if it won the suit, and which it has under the 
proposed compromise, is that if it won the suit it could either operate 
the wells, as you are doing now through some individual and pay 
him, or it could operate them through the lessees, the same as the 
Government proposes to do with all other oil lands in the United 
States under the leasing policy. What would be the difference in 
loss of recovery in oil to tne Navy, through a royalty of one-eighth 
and the profits they have derived from it by direct operations ? 

Mr. Justice. The greatest difference would be if the Navy had 
that for the storage of petroleum, it would not permit people to drill 
any more oil wells. It would also see to it that each oil well that is 
there is put in condition so it will do the minimum amount of damage. 

Senator Pittman. They could control that under a lease, could 
they not ? 

Mr. Justice. I do not know. I guess they can. 

Senator Pittman. I say they could do it. 

Mr. Justice. Oh, yes; certainly 

Senator Pittman. The terms of the lease. would be such that 

Mr. Justice. But I have heard no suggestion of any plan to allow 
the claimants of these lands to operate wells now there. Nobody 
that wants these lands has proposed any limitation upon the extent 
of their drilling. 

Senator Swanson. How would this be as a settlement: Let them 
operate the present wells that are drilled and let those continue to 
run and open no more wells and let them have one-eighth — let the 
Government get one-eighth from just the present wells and limit their 
title to them. 

Mr. Justice. Well, of course, if they would spend enough money 
where it is necessary to spend it, as the receiver is doing, to restore 
the damage already done as far as possible, and drill no more wells^ 
except under specifications submitted to and approved by somebody, 
in the interest of the Government, and particularly in the interest of 
the Navy reserves, that would be a very much better proposition to 
my mind than either of the bills that are presented to this committee. 

Senator Swanson. What would be the loss to the Government and 
the operators if a compromise — let the present wells that are being 
operated continue to operate, so that they are kept in good condition^ 
and concrete used, so that no waters could come m, and no more wells 
to be opened without the consent of the Navy Department, to whom 
these naval reserves belong. You know all the facts and the value 
of those lands better than anyone I know. What kind of a settle- 
ment would that be ? 

Mr. Justice. If properly carried out and some efficient man put 
in charge to see that the damage is prevented or corrected if any has 
been done, and there is no more drilling of wells — that would be. 
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probably, so far as the ground is concerned, all that the Navy would 
do with it if it had it. It would probably continue to operate the 
wells there. 

Senator Swanson. If that is done, do you know of any case of 
hardship that would exist on account of any money that has been 
expended ? 

Mr. Justice. Of course there would not be, except they have spent 
money and have got wells on lands with a view oi getting the wnole 
quarter section; but whatever money has been spent in di'illing has 
been spent in drilling wells that are there now. 

Senator Swanson. What oil that is obtained from these wells that 
are drilled now fairly compensates for any expenditures made, so that 
there would not be any losses generally ? 

Mr. Justice. Yes; generally. Many times over. There are over 
$5,000,000 in the hands of the receiver. 

Senator Swanson. If that was done, you would consider that a 
very generous settlement on the part of the Government, knowing 
the facts as you do ? 

Mr. Justice. Yes, sir; but that raises a question of policy that I 
do not think I ought to interfere with; but I might say in jpassing 
that outside of this land, naval reserve No. 2, there are more Govern- 
ment lands outside the naval reserve than inside that have been 
drilled, and title to much of this land is sought through alleged gyp- 
sum discoveries, or dummies, or other frauds. One reason I nave 
never originated some suggestion toward leasing the oil wells now 
drilled to the occupants who entered upon them through means of 
dummies, or in violation of the withdrawals, or otherwise in viola- 
tion of law, is that I have never quite seen just how that is fair to 
the citizens generally who stayed on or got off the land out of respect 
for law. 

Senator Swanson. Leaving out the dummy entries. 

Mr. Justice. I mean those who went in after the withdrawal. 
Now, here on two quarter sections, are two men drilling, one on this 
section and one on that [indicatingj. The one on this piece of land 
[indicating] out of respect for the President's order of withdrawal 
withdrew, and the one on this did not. The one on this [indicating] 
piece of land was probably drilUng carelessly and the other may have 
been careful, and all the legislation proposed that I have seen looks to 
helping the man who was not obedifent to tiie law as it was written 
and does not regard the manner in which he worked. 

Senator Pittman. What do you think of the Pickett bill ? 

Mr. Justice. If the Pickett bill is interpreted as I understand it, 
it is all right, but I do not think the Pickett bill was intended to mean 
what Senator Phelan said yesterday he thought it was intended to 
mean. I know the history of that bill was that Congress .wanted to 
help a class of men who were correctly described by Mr. Pickett. 
They definitely stated what rehef they wanted, to what extent it 
would go, and whom it wOuld benefit, and many of these same men 
who have been here this session opposed them — in May, 191(' — 
said, ''Gentlemen of the committee, here are men who when the with- 
drawal of September 27, 1909, was made were turning the casing in 
the ground and could not stop, because to do so would 'freeze ' the 
casing. We want these men to go on because they can not stop with- 
out losing their investments, but only the men who were diligently at 
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work and doing work of a character leading to discovery of oil, as 
defined in Christman v. Miller — a California case that went to the 
Supreme Court of the State, and thence of the United States should 
be protected against the withdrawal. Such work afforded protection 
against an intruder, a man who jumped a claim, and it is stated in 
that case under what circumstances a man was protected against the 
jumping of his claim." 

Senator Swanson. That is a United States law governing these 
public lands and it is not any State law governing any State lands 
m California ? 

Mr. Justice. No ; it applies to the public lands of the United States, 
but is a State case brought to determine the possessory right of 
third persons. Neither had rights against the Government before 
discovery of minerals until the rickett Act was passed. If one per- 
son attempts to occupy land which is being diligently worked bv 
another and resorts to fraud or force he can not succeed, even though 
it be Government land, and the courts will protect his possession 
against the intrusion of the third person. The case referred to and 
other cases held what they had to do to protect this possession against 
a third person. When the Pickett Act was passed the gentlemen 
who wanted relief against the withdrawal of the land by the Govern- 
ment — the owner — understood full well that they had to be moder- 
ate and just in th^ir demands or Congress would give them no 
relief. 

The disposition of the committee was, and its proposal was, to 
ratify President Taft's order of withdrawal and stop there. When 
the rickett Act was passed they stated just what relief was intended 
and allowed, and what work would count to the benefit of operators 
just as a discovery would. It required diligent prosecution of work 
^^leading to a discovery of oil,'^ and that there be no cessation, but 
continuity, then when the operator made a discovery, even after the 
order of withdrawal, he would get patent as if discovery had been 
made before the withdrawal. They said, ''all we want is to have 
you give us the same right against the Government as we had under 
the decisions against the individual. '^ That appears in those hearings 
and has been copied before the Public Lands Committees of both the 
House and Senate of this Congress, and has been held by the courts 
to be the purpose and effect of the Pickett Act. In the case of the 
Stockton Midway Oil Co., a copy of the opinion of which I handed 
you here to-day, you will find a discussion by the judge as to what 
the Pickett Act meant; what it was that caused its passage, which 
makes it unnecessary for me to elaborate it further. 

(The opirion referred to is as follows:) 

IN THE DISTRICT COURT OP THE UNITED STATES IN AND FOR THE SOUTHERN DISTRICT 

OP CALIFORNIA, NORTHERN DIVISION. 



The United States op America, plainfifp, 

V. 

Stockton Midway Oil Co., et al., defendants. 



Equity No. A-54. 



Counsel for plaintiff: E. J. Justice, special assistant to the Attorney General, Frank 
Hall and A. E. Campbell, of San Francisco, Cal., and Albert Schoonover, United 
States attorney, Los Angeles, Cal. 

Attorneys for defendants: A. L. Weil, San Francisco, Cal.; C. W. Miller, Stockton, 
Cal. 
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Bledsoe, District Judge: This is an application by the plaintiff for an injunction in 
restraint of waste and for the appointment of a receiver for oil property claimed by 
the Government in its proprietary capacity, and now in the possession of and being 
operated for the production of oil by defendants. 

The case is a so-called "withdrawl suit" and in its substantial features is of the 
form, scope, and purpose of cases heretofore considered and reported. (United 

States V. McCutcheon et al., 234 Fed., 702; same case on final hearing, Fed., 

; also United States r. Midway Northern Oil Co., 232 Fed., 619, heretofore 

heard and determined by Judge Bean, sitting in this court.) 

The facts of the case present no conflict. Substantially they are as follows: 

The land in dispute is the southeast quarter of section 14, township 31 south, range 
22 east, Mount Diablo meridian, in the State of California. All of the four quarters of 
the section named were located as four placer claims at the same time and by the 
same persons, and of course are contiguous. Each quarter section later passed into 
the posseasion of the Bear Creek Oil and Mining Co., under which the General 
Petroleum Co. now claims, for development purposes; previously to production 
of oil upon the land it was what is known as wild-cat territory in that it was not known 
to contain oil, and was not near enough to a known oil territory to make the existence 
of oil therein reasonably probable, although its relation to other oil lands and its 
geological characteristics were such as to suggest the possibility that it contained oil. 
The Bear Creek Oil Co. concluded to explore the land for oil, and in pursuance of that 
purpose entered into a contract with the original locators which contained the follow- 
ing among other stipulations: 

"In consideration of said covenants on the part of the party of the first part, the 
party of the second part hereby agrees that it will, within 20 days after the date hereof, 
commence the erection on each three Quarters in said section of buildings sufficient 
and suitable to carry on the business of drilling for oil , and an oil drilling derrick. On 
the remaining quarter, to complete a standard drilling rig and as soon as practical 
thereafter to commence the actual work of drilling the well and continue the same 
with reasonable diligence until success or abandonment , that is to say, until the territory 
shall have been tested for petroleum oil. [Italics supplied.] 

"After the completion of a well on the first quarter producing oil in paying quan- 
tities, the said party of the second part agrees to commence a well on one of the remain- 
ing quarter sections, and after oil shall have been discovered on the second quarter 
in paying quantities, work will be commenced and prosecuted in a similar manner 
on each of tne third and fourth quarters successively. 

Pursuant to this contract the Bear Creek Oil & Mining Co. established a camp at 
the center of the section and erected a building or buildings on each of the four 
quarter sections, which were thereafter continuously occupied by its employees; a 
water line was run, a water tank was established on one of the Quarters, a road was 
made, and a skeleton derrick was erected on each quarter. These improvements 
were made in the spring of 1909 and completed some time in June of that year. 

Work on the drillmg of a well on the southwest quarter and near the center of the 
section was begun in June, 1909, and continued until oil was discovered in the fall 
of 1909 and the well completed in February, 1910. The skeleton derrick on the 
southeast quarter, involvea in this suit, was destroyed by wind in the fall of 1909, 
and another derrick was erected thereon during the winter following. 

After the completion of the well on the southwest quarter wells were drilled con- 
secutively on the northwest, northeast, and southeast quarters, the one on the south- 
east, the last to be drilled, having been spudded in May, 1910, and later oil was dis- 
covered on that tract. On December 15, 1909, an affidavit as to the work theretofore 
done on the southeast quarter was filed, which said affidavit purported to recite the 
doing of so-called assessment work upon the claims during the year 1909 in a sum con- 
siderably in excess of the statutory requirements. Said affidavit also recited that such 
expenditures were made for the purpose of holding said claim, and also recited that, 
in addition to the labor done on said claim, the Bear Creek Oil <& Mining Co. was the 
owner of the four claims heretofore referred to, covering the four quarters of the section 
above mentioned; that they lay in a contiguous compact group, and that the labor 
done and improvements placed upon any one of said claims tended to and did develop 
and determine the oil-bearing character of said contiguous claims and of each of 
them. Also, that upon said group of claims the owner had performed labor and 
made improvements of the value of not less than $20,000, etc. 

The lands in question were withdrawn from appropriation under the mineral-land 
laws of the United States by the Executive withdrawal of September 27, 1909. (See 
U. S. r. Midwest Oil Co., 236 U. S., 459.) 

Up to the time the lands in controversy were withdrawn from appropriation, no 
"discovery" of any mineral had been made. The claim had been "located," that is. 
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appropriate monuments and a mineral location notice had been set up, but the sine 
qua non of a valid mineral claim, viz., the discovery of mineral within the limits of the 
claim, had not been accomplished. The locators, then, were in the position referred to 
and commented upon in McLemore v. Express Oil Co. (158 Cal. 559; 112 Pac. 59); 
they had acquired no permanent vested rights of any character, and in virtue of their 
location and occupancy of the claims had acquired merely the limited rights, as against 
all persons save the Government at least (McLemore v. Express Oil Co., supra) unhin- 
dered, to engage diligently in the prosecution of work leading to a discovery of oil or 
other mineral content within the boundaries of the claim located. 

As I was led to conclude in the McCutcheon case, on application for a receiver, 
supra, the withdrawal order itself, by its terms, recognized and sought to protect this 
substantial though limited right. Express congressional recognition of it was accorded 
in the Pickett Act (36 Stat., 847), which, while neither acknowledging nor repudiat- 
ing the validity of the- withdrawal order, limited the extent to which such order 
might otherwise go, if valid, by protecting from withdrawal those who were at the 
date of withdrawal 'in the diligent prosecution of work leading to the discovery of 
oil or gas." In other words, by this act Congress sought to give oil locators before 
discovery the same rights as against the Government that judicial decisions had 
given them as against third persons. There is no inference to be drawn, however, 
that Congress, legi lating as it then wa^ as to withdrawals and in aid of the proprietary 
rights of the Government, was intending to confer any additional rights, particularly 
as against the Government, upon those claiming, without a discovery, land withdrawn 
by competent authority. The net result of the situation, then, was that upon the 
withdrawal of the land embraced within his claim, in the nb^ence of a discovery, a 
claimant possessed no rights at all, as against the Government, save the ri»ht, if he 
were then actually engaged i« the diligent prosecution of work leading to a discovery 
of oil or gas on such claim, to ''continue in diligent prosecution" of such work until 
a discovery, as a result of such continued diligent prosecution, had been effected. 
By that event, of course, and not till then, his immunity as against attack by the 
Government in its proprietary rapacity would be complete. Previously to such 
event, and in the absence of the required diligent prosecution of work, he has no 
defense to the Government's claims. 

Confessedly, at the date of the Executive withdrawal order in 1909, no work of any 
kind, diligent or otherwise, leading to a discovery of cAl in the southeast quarter of section 
14, was in progress. Diligent work, pursuant to the contract herein above referred to, 
was in progress on the southwest quarter, but the most that work could "lead"' to, 
as in fact all it did 'lead " to, was a discovery with respect to the claim on such south- 
west quarter. A discovery of oil on the southwest ciuarter, no matter how persuasive 
as to the presence of oil in, could not validate the location on, the southeast quarter. 
(Nevada Sierra Oil Co, v. Home Oil Co., 98 I ed., 673; Olive I and & Development Co. 
V. Olmstead, 103 Fed., 568.) Defendants concede this, but claim (and this is the only 
question in the case) that the diligent prosecution of work at the time of withdrawal 
on the southwest quarter, under the so-called "group development" rule, sufficied to 
protect, until actual discovery, the other three claims in the group. 

This ** group-development" theory is based upon a situation well known and recog- 
nized in the mining world, to the effect that annual assessment work, if otherwise 
sufficient in amount, done upon one of a group of contiguous claims and calculated 
to aid in the development of the mineral resources oi the entire group, will be accepted 
by the Government and will suffice to hold and protect all the claims constituting 
the group. (2324 Rev. Stat.; Anvil Hydraulic Co. v. Code, 182 Fed., 205, where a 
very satisfactory statement of the rule may be found.) But the inherent and funda- 
mental weakness of defendants' contention in this regard is that the rule of ** group 
development," both in the statute and in the decisions, relates only to subsisting 
niineral claims — ^i. e., claims upon or within which a discovery has been made. No case 
to which my attention has been called and no statute or regulation of which I have 
knowledge makes the group-development rule applicable to any claims other than 
those upon which annual assessment work is due, viz, claims founded upon a dis- 
covery. Prior to discovery, "assessment work" will not suffice to hold a claim, nor 
will it suffice to take the place of a discovery. In its legal effect, it is ''irrelevant and 
immaterial." (McLemore v. Express Oil Co., supra.) Nor is the Pickett Act, ex- 

Eressly or impliedly, a recognition of the "group-development" theory, as suggested 
y counsel for defendants. As above indicatea, that act was passed because of, and 
with reference to, a controversy over the status of claims where a discovery had not been 
made; it had no concern with, and is not affected by, any regulation or statute re- 
specting the continued holding of claims already valid in law because a discovery 
herein had been mude. 
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Counsel's argument is based upon the fact that the language of the Pickett Act does 
not in express terms demand that the ** diligent prosecution of work" shall be performed 
upon the claim in question^ and that in consequence, and in light of the practice and 
decisions respecting the doing of annual assessment work upon claims held in groups, 
such practice and decisions are '*to be read into" the Pickett Act, and ** diligent 
prosecution of work" adjudged accordingly. The dissimilarity of the situations, how- 
ever, makes in opposite the suggestion of reading the one law into the other. The 
one had to do with the holding of a claim valid in law; the other had to do with the 
initiating of such a claim. In addition, though it may not be so phrased in express 
terms, the clear inference to be drawn from the Pickett Act is that Congress intended 
that the work therein provided for should be done upon the precise land which might 
be the subject of a witlidrawal order. Nothing in the act serves to indicate any other 
intention ; the language of the decisions furnishing the inspiration as well as the wording 
of the act (Milner v. Chrisman, 140 Cal., 440; McLemore v. Express Oil Co., 158 Cal., 
559; Borgwordt v. McKittrick Oil Co., 164 Cal., 650) lends countenance to no such 
suggestion as is advanced herein; and, finally, the language of the act itself is inconsis- 
tent with such a conclusion. It provides that if a bona fide occupant or claimant is 
in ** diligent prosecution of work leading to the discovery of oil or gas" he shall not be 
affected by the withdrawal order. Obviously the work which will avoid withdrawal 
must be work which, if persisted in, will "lead" to, i. e., bring about a discovery of 
mineral upon the precise land withdrawn. No other land was in contemplation; on 
no other land could a discovery be made which would be productive of any mineral 
rights in or to the land withdrawn. 

The argument is also advanced that, though section 2325, Revised Statutes, permits 
the issuance of a patent as for mineral land only in case $500 worth of labor "upon 
the claim" has been performed, yet nevertheless the Land Department has con- 
sistently applied the "group development" rule to applications for patent, and 
has in consequence directed issuance of patents where the work was not done "upon 
the claim" but only upon one of a group of claims. (Copper Glance Lode, 29 L. D., 
542; Zephyr and other claims, 20 L. D., 510.) With this premise, the conclusion is 
urged that the ruling of the court in its consideration of tne Pickett Act should be 
along similar lines. Aside from the obvious fact that a different rule of construction 
might reasonably be followed as between section 2325 in which the Government 
is asserting and seeking to enforce no proprietary right, and the Pickett Act in which 
such a right is asserted and dealt with, it woula seem to suffice to suggest that under 
section 2324 of the Revised Statutes, where the group-development rule received 
its first recognition, by the doing of assessment work pursuant to such rule, the one 
substantial right in connection with mineral land, viz, the right to hold and work 
the claims, even as against the Government, was secured. Such being the case it 
was p^erhaps not improper, and in furtherance of the liberal construction of mining 
laws in aid of mineral development, that the department should consider that a 
vested right even as against the Government having been thus acquired, a patent 
which is merely evidentiary of that right should follow, even though express authori- 
zation of such patent, based upon group-development work, was lacking in section 
2325. It might be that the department was too Liberal in its construction of section 
2325. However, nothing in aid of a proper construction of the Pickett Act, where 
the rules are to be applied with strictness in favor of the Government, is to be gleaned, 
in my judgment, from the department's construction of section 2325. 

The decision of Judge Riner of the District Court of Wyoming in the United States 
V. Ohio Oil Co., not as yet reported, is cited in support of defendant's contention. 
True it is, in that case, that Judge Riner, apparently without giving consideration to 
the precise point involved herein, did hold that work done apparently on one or more 
claims for the benefit of several would redound to the benefit of the claimant and suffice 
as against the provisions of the Pickett Act to vest him with a valid title to the land as 
mineral land with respect to all of the claims. Preliminarily, it should be observed 
that with respect to the claims in question Judge Riner had found that a sufiicient 
" discovery" in law had been made; for the holding of the claims thereafter, of course, 
the " group development " rule adverted to by Judge Riner was applicable and proper; 
moreover, it is apparent from the facts in that case that the contract entered into pre- 
viously to the withdrawal order provided for the drilling of wells ' ' on these 1 ands . " It 
would seem, therefore, as if in that case there was a positive agreement to prosecute work 
by the drilling of wells upon each one of the claims in question; such might properly 
have been held by Judge Riner to have been the diligent prosecution of work 
with respect to all of the claims at the time of the withdrawal order. In the case 
at bar, however, it is apparent from the terms of the contract entered into that in the 
event of the failure to discover oil on one of the claims no wells would have been drilled 
upon the others; in consequence there was no positive obligation to do anything on the 
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southeast quarter at the time the withdrawal order was promulgated; as a necessary 
result thereof there was no diligent prosecution of work at that time with respect to 
such southeast Quarter. Irrespective of what the conclusion may have been in the 
Ohio Oil case tnen, the case at bar is clearly differentiated from that case and not 
within either the spirit or scope of its ruling. 

In addition, it may be said that to hold that one may acquire rights as against the 
Government, in the face of a withdrawal order, merely by following the "group- 
development" rule, prosecuting his work upon several claims in succession, but 
always one at a time, is to go counter to the holding in Borgwordt v. McKittrick Oil 
Co., supra. There it was sought to engraft upon the rule requiring diligent prosecu- 
tion of work leading to a discovery, the qualification that it might be engaged in 
within a "reasonable time" after location. This qualification was expressly repudi- 
ated by the court, it being said (p. 661): "The rule declared by the decisions does 
not so pro\'ide. The attempting locator's possession is protected only while he may 
fairly be held to be actually engaged in such work as may reasonably be held to be 
discovery work. " So here, if actually engaging in the diligent prosecution of work 
leading to discovery is essential, the putting off of that work with respect to one 
claim while another claim was being explored for purposes of discovery, would seem 
to be destructive of the right of the claimant to be protected in his claims upon which 
no work was actually being done. 

The lands in controversy ha\'ing been withdrawn before discovery, and no diligent 
work leading to such discovery having been in progress at the date of withdrawal, 
it follows that defendants show no such right to the lands as to negative the probability 
of the Government's success on final hearing. 

The motion for injunction and receiver applied for will therefore be granted. Coun- 
sel will draft appropriate decrees. 

Senator Pittman. Here is the distinction I want to call to the 
attention of the committee. I do not know whether Mr. Justice will 
concur with me in the distinction, as I see it. There is no question 
between rival claimants as to the right of possession of the public 
domain for the purpose of prospecting under the statutes; in that 
case the courts only recognize the right of possession to the right 
possessio pedis. It was merely a matter of occupation. But never 
to my knowledge has the Government, through its proper officei^, 
raised the question of diligence against the prospector who did dis- 
cover metal. 

Mr. Justice. Of course 

Senator Pittman. The very fact that the Government stood by 
and saw that man expend his money and time in developing the 
mineral of the United States and never interfered with him whue he 
was doing it, estopped it after he had discovered mineral, from saying, 
*^ You were not diligent in the prosecution of the work," and I do not 
think Mr. Justice can show me a case in any patent proceeding wherein 
the Government has said to any prospector who found metal or any- 
thing else that is locataWe, *'It is true you found the metal; but you 
were not on there two months or three months, or any other period 
you might mention." 

Now, in these propositions, you are attempting to apply the law of 
possessio pedis with respect to the relations oi two individuals — to the 
relation of the Government to the individuals. The Government's 
obligations to those two individuals were the same, and, consequently, 
it would aUow such individuals to fight out the question, but when 
the Government, by public statute, invites a man to go out on the 

f)ublic domain and Iook for oil, knowing just as much of the geological 
ocation of that oil as a prospector, and then stands by and watches 
that man work for years and spend hundreds of thousands of dollars, 
and then comes in with a proposition like this, I say that it is dishonest. 
To come in then, after he has discovered that oil, and say, '^ Well, but 
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there was a period of two months there when you were not working/' 
is obnoxious. That is the construction which the lower courts in the 
suits have put upon it. 

Mr. Justice. I do not think the cases you have in mind are anal- 
ogous to these cases, because in most cases no withdrawal order 
intervened before discovery. A man does not lose any rights before 
discovery. He had no rights imtil after discovery, until the Pickett 
Act was passed to relieve him against a hard situation. 

Senator Pittman. Undoubtedly, but they also should recognize a 
moral right, since they invited him to work and he continued to work 
and got what the Government invited him to get; that they should 
feel themselves. morally estopped, although not legally estopped — 
they should feel themselves morally estopped to say, " It is true you 
have gone down and gotten oil, but there were several periods in which 
you snowed a lack of diligence.'' 

Mr. Justice. Unless there has intervened a withdrawal order, you 
do not need to raise the questions you are now raising, because, as 
I say, the theory of the law is that there never is a paper location 
notice posted — ^never anything done except going on the land and 
working until the discovery, and then the location notice is posted. 

Senator Pittman. You can not discover oil except in that way. 

Mr. Justice. When you talk about cutting a man out of some 
rights lie may have had and lost by lack of diligence, you are not 
tdking about a situation that exists anywhere in the law, imless there 
is a withdrawal order before discovery. 

Senator Swanson. That is the effect of a withdrawal order. All 
right; proceed. 

Mr. Justice. Yes, sir. 

Senator Pittman. It isr just like a shotgun. 

Mr. Justice. The man went there with the understanding he could 
search the pubUc land from Colorado to New Mexico and locate where 
he pleased, but he must make a discovery before he segregates anv 
land from the great body of the public domain and vests in himself 
rights exclusively against other persons — other citizens. Other 
citizens should be allowed to go there just as he can, and he can not 
post a notice and dig some hofcs and put up skeleton derricks and go 
off, and leave that as a warning to otner citizens he has stamped his 
claim on it. If that were true, one or two men who were active in 
starting things would monopolize all the mineral lands, and it is 
against monopoly that the law provided that unless you get your 
vested right, you can not keep anyone 6lse out, and one can not keep 
any man out unless he made discovery or is diligently working, and 
when he ceases work prior to discovery he can not hold the land. 
He has no vested right. It was not intended that there should be 
any vested right under such circumstances. 

When the Senator talks about the degree of diligence under the 
Pickett Act being different from what it was under any other act, 
against the Government, I reply, of course, it is inasmuch as it is a 
remedial act, that is, men wanted some rights they did not have 
under the law and tried to get it under the Pickett Act. It was given 
in certain cases where diligence had been employed. I never neard 
before in my life of anyone being at all confused in his mind about 
the fact that a remedial act was void because retroactive. It could 
not be a Remedial act unless it was retroactive. 
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Senator Pittman. I do not* care what the Pickett Act means. I 
have nothing to do with it. I was not in Congress at the time. 
The question I am getting down to is this: I am trying to see whether 
or not the departments of this Government will not act along moral 
lines, the same as individuals. I want to waive the technical propo- 
sition. As legislators here we are not bound by any existing statute. 
I am acting as a legislator. 

Mr. Justice. It would be improper for me to state what statutes 
you should be bound by in the fliture. 

Senator Pittman. On, no. 

Mr. Justice. It should be remembered that the withdrawal order 
invited these people to stay off this land. They are sued anywhere 
they refused to olbey it. 

Senator Swanson. I am asking you to explain what would occur 
to the Navy reserves if these two acts should apply to what acts 
are now in the South — what lands that are in controversy would 
have their titles protected if the act should pass — should be perfected. 

Mr. Justice, feroadly speaking 

Senator Swanson. What rights would the Govenmient lose? 

Mr. Justice. The first bill is as follows: 

[H. R. 40C, Sixty-fourth Conpress, first session.J 

AMENDMENTS Intended to be proposed by Mr. Phelan to the bill (H. U.406) to authorize exploration 
for and disposition of coal, phosphate, oil, gas, i>otassium, or sodium, viz: 

Strike out all of section 12 commencing after the word ^'Provided,'' in line 24, page 
12, and insert in lieu thereof the following: 

That upon relinquishment or surrender to the United States by any locator or 
locators, or his or their successor or successors in interest, of his or their claim to any 
unpatented oil or gas lands included in an order of withdrawal or within a naval 
petroleum reserve upon which oil or gas had been discovered or was being produced 
or upon which drilling operations were in progress January first, nineteen himdred 
and fourteen, and the claim to which land was initiated prior to July third, nineteen 
hundred and ten, the Secretary of the Interior is empowered and directed to lease 
on such reasonable terms and conditions as he may prescribe to such locator or locators, 
or his or their successors in interest, the said lands so relinquished, not exceeding, 
however, the maximum area of two thousand five hundred and sixty acres to any 
one person, association, or corporation: Provided, That such relinquishment or sur- 
render to the United States must be made within six months from the date of the 
passage of this act, or within sixty days after the final determination of a right to a 
patent for said lands: Provided, That the said locator or locators or his or their suc- 
cessors in interest has or have heretofore applied for a patent therefor or shall apply 
for such patent within sixty days from the date of th is act and shall diligently prosecute 
said application to a conclusion. Said leases shall be conditioned upon the payment 
by the lessee of a royalty of one-eighth of the oil or gas extracted or produced from the 
leased premises or the proceeds thereof, such lease to be for a period of twenty years, 
with the preferential right in the lessee to renew the same for succeeding periods of 
ten years at not exceeding the same royalty and upon such reasonable terms and con- 
ditions as may be prescribed by the Secretary of the Interior. That upon application 
for a patent or a lease bein^ made under the provisions of this act proceedings in all 
actions commenced, or which may thereafter be commenced, by the United States 
affecting the lands for which patent or lease is applied for shall be stayed until the 
Secretary of the Interior shall have finally passed upon said application, and in the 
event that he shall determine that the applicant is entitled to a patent or a lease the 
said action shall be dismissed : Provided, That as to all leases issued for lands the claim 
to which was initiated after September twenty-seventh, nineteen hundred and nine, 
the same shall be upon the condition that the lessee shall pay to the United States 
for one-eighth of the oil or gas theretofore produced and saved from the lands embraced 
within said lease at the current field price at the time of production, which shall be 
in full satisfaction for all oil or gas theretofore extracted from said land, and as to all 
patents or leases issued for lands the claim to which was initiated prior to September 
twenty-seventh, nineteen hundred and nine, the issuance and acceptance of such 
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patent or lease shall be in full satisfaction for all claims for oil or gas theretofore 
extracted from said land. No patent or lease provided for under this section shall 
be denied because the land is included within a naval petroleum reserve or on account 
of any lack of interest on the part of the locators, or any of them, at the time of making 
such location: Provided, That the applicant or his predecessor or predecessors in 
interest has or have acquired said claim for a valuable consideration or has or Jiave 
developed the same without notice or knowledge of such lack of interest: Provided 
further J That in any case where patent or lease is finally denied to or where it is made 
to appear that any locator or locators, or his or their successor or successors in interest 
is or are not entitled to patent or lease on account of lack of interest or knowledge 
thereof upon the part of such locators, or some of them, and it is shown that such locator 
or locators, or his or their successor or successors in interest, have leased such lands 
and that the lessee or lessees have without notice or knowledge of such lack of interest 
taken the lease of such lands for a valuable consideration paid therefor or have without 
such notice or knowledge developed the said land under such lease, then such lessee 
or lessees shall be entitled to a lease of said claim under and in accordance with the 
provisions of this section. 

Sec. 13. That where public lands containing deposits of oil or gas were, prior to 
withdrawal thereof from mineral entry, occupied or claimed under the placer mining 
laws of the United States, and the occupants or claimants thereof had prior to such 
withdrawal commenced such work as was preliminary to or designed to effect the 
discovery of oil or gas upon such land, and the said claimant or claimants, or his or 
their assigns or successors in interest, has or have continued as the occupant or claimant 
of such lands, and since October third, nineteen hundred and ten, has or have with 
due diligence under existing conditions prosecuted such work and has or have dis- 
covered oil or gas thereon prior to the passage of this act by the drilling of a well, such 
claim may be perfected under the provisions of said mining laws and a patent for the 
lands embraced therein issued. 

Page 19, line 11 , after the word "that." insert the words "except as to lessees under 
provisos contained in section twelve." 

Mr. Justice. As I understand it, under either of these acts — I say 
this in view of the languages employed and not to question Senator 
Pittman's or anybody else s intention about what they think it will 
do — ^but speaking broadly, I do not think there is any quarter section 
upon which an oil well has been drilled within the naval reserve or 
the larger area without the naval reserve, which would not pass 
under one or the other of these bills; that is, I think that the claim- 
ants would acquire all the lands under one or the other of these bills. 
I understand there is some language used that has modified House 
bill 406 and the Phelan amendment. 

The first bill proposed by the Land Committee to this committee 
is ^'That where puolic lands containing deposits of oil or gas were, 
prior to the withdrawal thereof from mineral entry, occupied or 
claimed'' — ^now, there is not a piece of land out there that nas not 
been claimed by posting one of these paper notices on it. So, leave 
out the rest, and use that alone, if you want to — either *' occupied, 
or claimed'' *'by a bona fide claimant." 

Now, we come back to that ''bona fide claimant.'' 

Senator Pitman. Read the whole language so that the committee 
can get it in its entirety. 

Mr. Justice. It will be printed, I suppose, *'by a bona fide claim- 
ant." 

I assutne that it is understood by the friends of the bill that a mere 
assertion on the part of the Government that there is an absence of 
bona fide claimants will not do, but if the Government challenges the 
right to operate under this bill, there must be more than allegations 
on the part of the Government of a lack of bona fides — there must be 
some proof to support that charge. 
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This bill provides for the termination of the law suits. The proof is 
in CaUf omia. It must be assembled through the register and receiver, 
and it becomes very much more diflBcult for the machinery which the 
Land Commissioner has alone to prove the mala fides than it is under 
the joint arrangement we have between the departments. 

The Standard CHI Co. may be a bona fide "claimant'' under this 
bill, although McMurtry, under whom it claims, may not be. If the 
assignee of the fraudulent dummy locator is the claimant, and he is 
bona fide, does not it forgive — I think so — the fraud of the creator 
unless you know what passed between them ? 

Senator Swanson. \VTiat is done with that land ? 

Mr. Justice. That land is patented. 

Senator Swaxsox. Did the Government get any one-eighth from 
that ? 

Mr. Justice. No, it would not. We go on — 

Occupant or claimant thereof had, prior to such withdrawal, performed a substantial 
amount of work — 

That is inserted in lieu of ^' diUgent work of the character leading to 
the discovery of oil.^' 

The bill says it may be done — 

either within or outside of such claims — 

It is sufficient if — 
intended for, adapted, and clearly related to the physical development of the lands — 

I must confess that without a court to interpret it, that I do not 
know when a man would and when he would not be doing work 
'^ adapted to and clearly related to the physical development" of oil 
or gas bearing lands. He might be cutting down timber with the 
idea of taking it to a sawmUl to have the lumber sawed to put up a 
derrick; he might be negotiating with a banker to borrow money to 
cut the lumber and have it sawed, in order to buUd his derrick; he 
might be buUding a road in the general direction of the land, with the 
real purpose of taking it to another section — and no one could tell 
just what he has in mind, except from his own statement. He could 
shift the whole thing by a mere statement, and there would be no 

Eossible way to prove whether a road he was building or the well 
e was drilhng on another section was to develop this section, except 
to go and ask him. 

Senator Pittman. Who has the determination of that in that field ? 

Mr. Justice. It necessarily seems to me the man himself would 
have it. 

Senator PrrrMAN. The Department of the Interior would have it, 
would it not ? 

Mr. Justice. Where does the Department of the Interior or the 
courts either know where he is going to drill a well 

Senator Pittman. Until these pecuhar conditions arose it was 
considered that the Interior Department had exclusive control of the 
matter of the appUcations for patents, and its opinion determined it. 

Mr. Justice. If they have, they can exercise it. Nobodv is 
interfering with Mr. Lane, and nobody has tried to interfere with him. 
Mr. Danids has simply laid this matter before him. 

Senator Pittman. I know, but some of the rest of us have a right 
to complain about that. 
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Senator Swanson. As I understand it, that gets rid of the land 
that is to go to patent. 

Mr. Justice, i es. 

Senator Swanson. Under the Pickett Act you had to be in active 
operation. 

Mr. Justice. And diligently prosecuting 

Senator Swanson. You had to prosecute it diligently then and 
afterwards continuously ? 

Mr. Justice. Yes, sir. 

vSenator Swanson. And under the Pickett Act these dummy 
entries could be sustained ? 

Mr. Justice. Under the proposed act they would be good. 

Senator Swanson. As I understand that, does that get rid of these 
dummies ? 

Mr. Justice. It forgives the use of dummies, as my interpretation 
indicates. 

Senator Swanson. As I understand that, you say about 1,640 
acres are claimed by the Standard Oil Co. ? 

Mr. Justice. Yes. In naval reserve No. 2. 

Senator Pittman. That is not the intention of that 

Senator Swanson. What would be the effect of that provision on 
the land you are trying to recover from the Standard Oil Co. ? 

Mr. Justice. It would give it to the Standard Oil Co. just as it 
would give it to other claimants, many of whom are no better situated. 

Senator Swanson. It would give them patents ? 

Mr. Justice. Yes; that is my opinion. 

Senator Pittman. That was not the opinion of the Public Lands 
Committee, because the matter was expressly discussed and the bona 
fides there were intended to apply to good faith in the making of the 
location which was the inception of the right. If it does not express 
it, then any amendment of that character would be gladly received. 

Mr. Justice. Is it your opinion that the ijiere charge by the Gov- 
ernment of mala fides is sufficient, or does the Government have to 
prove the mala fides which it charges ? 

Senator Pittman. I think it would have to have the same proof 
that you have to have in every other apphcation before the Depart- 
ment of Interior, and you have to show facts which would grant you 
a patent. 

Mr. Justice. Is it not true that the Standard Oil Co., as an innocent 
claimant, would get the land although McMurtry was a fraudulent 
locator ? 

Senator Pittman. I think not. That was not the construction 
the committee put upon it. 

Mr. Justice. The language speaks for itself. I believe what I 
have said about it is correct. 

Senator Pittman. There was no intention of a committtee to put 
such a construction upon it. 

Mr. Justice. The question what does it mean. I started out, in 
the first instance 

Senator Pittman. The committee did not intend to grant titles 
under this amendment to any claims that were initiated in fraud. 

Mr. Justice. Of course the court will get what the committee^s 
intention was by reading the language. I am talking about the 
theory 

77505—17 5 
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Senator Swanson. Would cover that. Now, what other class of 
cases in there would it aflFect ? 

Mr. Justice. It would aflFect all those that prior to the with- 
drawal "claimed land" and who worked in this vajgue wajr, on or 
oflF the land that I have indicated. You can imagine the inifinite 
number of ways they might succeed with their contentions. In 
other words, the language defining the kind of work is, in my judg- 
ment, so broad that every claimant would be taken care of if he has 
discovered oil. 

Senator Swanson. Would it leave any man there to lease — ^would 
"it take all those lands ? 

Mr. Justice. I have no doubt of it. I am very clear in my own 
mind it would not leave a foot of land upon which there is now a 
producing well. The work required being so general evervbody 
will get through. I do not suppose the Standard Oil Co. has allowed 
a day in years to pass when tney have not been building roads in 
that region. I do not know where they were building the roads to. 
The Senator can not tell where the proposed terminus was. Only 
the Standard Oil Co. can tell whether the roads they were building 
on the day they began to drill there, or on any other date, were 
roads they had in mind in connection with these lands or not. 

Senator Swanson. You have an idea on account of the use of the 
words ^^substantial work'' looking to any discovery or development, 
that when that law was interpreted that way and the facts disclosed 
that nearly all lands would be cleared imder that provision for 
patent ? 

Mr. Justice. Yes, sir. It does not go so far as to say 'booking to 
discovery." The words are more indefinite than that even. Now, 
let me tell you 

Senator Swanson. A second statute would not be of any value 
because there would not be any lands left. 

Mr. Justice. Yes; that is it. There would be nothmg left for it 
to operate on. 

Senator Pittman. You are dealing with section 10 and the amend- 
ment as a substitute for section 10. 

Mr. Justice. Yes. 

Senator Pittman. That was not the one recommended by the 
Department of the Interior. 

Mr. Justice. I understood Senator Swanson to ask me about that. 

Senator Pittman. Suppose we eliminate that to which you have 
such objections. What would be your objection to the other ? 

Senator Swanson. This one you think would reaUy result in all 
lands going to patent ? 

Mr. Justice. Yes. 

Senator Page. How do you designate that ? 

Senator Pittman. This [exhibiting] is the amendment to section 10. 
It is the committee amendment, out not the amendment of the 
Department of the Interior. 

Senator Johnson. The one he has been discussing ?. 

Senator Pittman. Yes, sir. The one he is now to discuss is the one 
we will call the one recommended by the Land Department. 

Senator Swanson. If that is withdrawn entirely, everybody's 
rights for patent would come under the Pickett law — if that is 
withdrawn and the Phelan amendment is withdrawn, the people 
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who want patents must obtain patents under the Pickett law — that 
is, if the Pnelan amendment to the Ferris bill is withdrawn and this 
other is withdrawn. 

Senator Pittman. Yes. 

Mr. Justice. And the Ferris bill (H. R. 406) is withdrawn. 

Senator Swanson. The Ferris bill does not affect the naval reserves 
at all. 

Mr. Justice. Just as much as the Phelan amendment except one- 
eighth less. 

Senator Swanson. In your judgment, if all that is withdrawn, 
eople who go to patent must go to patent under the Pickett law. 

ow, if that is offered as an amendment to all the other measures, 
what would be the effect of it ? 

Senator Pittman. As I understand you, you said in your opinion, 
under section 10, as proposed by the committee, practically all land 
marked in yellow there [indicating on map] and which we are other- 
wise subjecting to the leasing proposition, would go to patent ? 

Mr. Justice. That is my opinion of that language that I have just 
read that it will be interpreted and necessarily applied so loosely 
that any man who claims land, and who was doing road or almost 
.any other kind of work on or off this land, can, by his own testimony, 
supply the rest. 

oenator Pittman. Let us see what this says: 

That where public lands containing deposits of oil or gas were, prior to withdrawal 
thereof from, mineral entry, occupied or claimed — 

That is, occupied or claimed by bona fide claimants. This means 
occupied or claimed — 

by a bona fide claimant under the placer-mining laws of the United States, and the 
occupant or claimant thereof had, prior to such withdrawal, perfornmed a substantial 
amount of work, either within or outside of such claims, intended for, adapted, and 
clearly related to the physical development of the lands as oil or gas bearing lands, 
and such occupant or claimant, his successors or assigns, has since said withdrawal 
drilled one or more producing oil or gas wells upon such lands, with only such delays 
as were reasonable under the existing physical conditions, such occupant or claimant, 
his successors or assigns, shall receive a patent for such claim upon application therefor. 

I understand, then, from your interpretation of this bill, that 
there was a substantial amount of work done on those claims prior to 
withdrawal. 

Mr. Justice. I do not think that, and the bill I do not understand 
says that — it says ^^off the land, related to or adapted to*' 

Senator Pittman. Clearly adapted to. 

Mr. Justice. How clearly depends on the testimony, interpreta- 
tion, and statement of intent of the claimant. Such a pi o vision would 
be conducive to perjury. 

Senator Pittman. Then, I understand from your investigation of the 
oil field, that the land in yellow would be subject to patent under the 
definitions of this amendment, which says that if a substantial amount 
of work either within or outside of such claims, intended for, adapted, 
and clearly related to the physical development of the lands as oil or 
gas bearing lands — I understand then tnat that condition existed 
with regard to the yellow sections there. 

Mr. Justice. That would not be a fair statement of my position. 
I have tried to make full explanation. I think when you come to 
read it you will understand it. 
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I have indicated what would happen — the patenting of all these 
valuable oil lands, both outside and inside the Naval Reserve. 

Senator Pittman. Could a patent be obtained on any of the land 
in yellow, unless the Department of Interior was shown that a sub- 
stantial amount of work had been done prior to any withdrawal, 
either on the claim itself or off the claim, adapted, intended, and 
clearly related to the development of the claim — could any patent 
be obtained under that amendment ? 

Mr. Justice. I can not answer that until you tell me what the 
words ''substantial amount of work'' mean. Work done off the 
claim counts for a much as work done on it. To my mind, that is 
sufficient objection to defeat the proposition. 

Senator Pittman. I answer that by saying 

Mr. Justice. What is the standard by which you are going to 
measure that? I understood what you said about proof! Road 
work may be proved, but is that ''substantial'' in your opinion? 
"Substantial amount of work off the land" is so absolutely impossible 
of clear definition, so vague and so general, that it must mean prac- 
tically nothing or everything. 

Senator Pittman. You are not willing to leave that to the Depart- 
ment of the Interior ? 

Mr. Justice. I think when Congress passes a bill it ought to use 
language that it knows what it means before asking anyone else to 
interpret what it means. 

Senator Pittman. There is only one language you would suggest, 
apparently, and that is that the work has to be done on the Saim, 
no matter whether there is a wagon road leading to the claim or not; 
it has to be done on the claim whether you provide a water svstem 
or not. You would like us to use the language, possibly, ii they 
have actually done the work on the claim and continued to do work 
on the claim continuously until they get oil, they are entitled to 
patents. 

That is the existing law which we considered, under the interpre- 
tation of the courts — -I mean we on the Public Lands Committee, and 
I also mean the Public Lands Committee of the House — that, we 
considered, is harsh. If that is the law, and it is the law, as far as 
the lower courts are concerned, we considered it harsh. We say if 
it is essential to build a wagon road to get into and develop a claim, 
it is just as essential as to develop a claim, or if it is necessary to 
bring a pipe line there to furnish water, it is iust as essential to the 
development as the sinking of a well; and if you can suggest any 
better language, we will adopt it — and I know we had several good 
lawyers on the committee, among them being Senator Thomas, Sena- 
tor Clark of Wyoming, Mr. Lenroot, Mr. Scott Ferris, and others, 
who have considered tnis matter. 

Mr. Justice. I did not know the two committees had been in 
agreement. That is not the point, however. I am interested in 
your position in proportion as it commends itself by its soundness. 

Senator Pittman. I do not say this was adopted. I say it was 
not adopted by the joint conference. Nothing was adopted. This 
was discussed, and I say this: If you can find any language that will 
fit every possible case, I can not conceive of it. How can Congress 
pass an act which is sufficiently comprehensive to tell whether every 
given state of facts that come before a court is within the statute or 
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not? Is it not essential for Congress to use comprehensive lan- 
guage? The language is: '^perform a substantial amount of work.'' 
Who determines what is substantial — the court trying the action, 
does it not ? 

Mr. Justice: Pardon me Senator, what would you interpret it to 
mean, applying it to any conceivable state of facts. 

Senator JPittman. I could not conceive of a state of facts — I 
would have to know the state of facts. 

Mr. Justice. The point I make is that the language you use in 
that bill would give all the lands away from the Government to the 
claimants. You have succeeded, in my judgment, in giving them 
all away. 

Senator Pittman. Then, if that is the case, you are afraid if there 
was a substantial amount of work done either on the claim or intended 
for, adapted to, and clearly related to the physical development be- 
fore withdrawal, patent would be granted. 

Mr. Justice. Oh, no. 

Senator Pittman. That is what you are afraid of ? 

Mr. Justice. I am not alarmed about anything. 

Senator Swanson. As I understand, you state that except on one 
section there was no well being drilled when this withdrawal was 
made ? 

Mr. Justice. There was no well which had been drilled on any un- 
patented section. 

Senator Swanson. On September 27, 1909, when the land was 
withdrawn ? 

Mr. Justice. There are none on the lands now unpatented and 
claimed upon which 

Senator Swanson. Upon which any drilling was done at that time. 

Mr. Justice. Except the Mays Consolidated well on the southwest 
of section 28. 

Senator Swanson. At least, very few. 

Mr. Justice. Yes. 

Senator Swanson. As I understand it, they came here in June, 
1910, though they were not drilling at that time, and that they 
agreed to this Pickett Act which related to methods under which 
they could get patents, which was that they should be diligently at 
work at that time and continue diligently toward a discovery? 

Mr. Justice. Yes. In May, 1910, they went before the Public 
Lands Committees and asked for just what the Pickett Act gave 
them. 

Senator Swanson. I understand from you that that was agreed to 
to by all the gentlemen, and that was the measure of relief they 
would ask from Congress to take care of these cases, at that time ? 

Mr. Justice. It was agreed to by those who influenced the com- 
mittee of the House to act. 

Senator Pittman. Who were they? 

Mr. Justice. Mr. Weil, of the General Petroleum Co., who acted as 
spokesman for the California committee of oil men, said that was just 
what, and all, they wanted^this in the hearings of the House com- 
mittee on May 13, 1910 — all he wanted was that language taken from 
Chrisman v. Miller. That was where the language of the Pickett Act 
came from, and its meaning was well known. 

Senator Pittman. Who constituted the Genei'al Petroleum Co. ? 
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Mr. Justice. Yes, sir; and also Mr. Thomas O'Donnell, who comes 
here as their representative. He was introduced to the committee 
by Mr, Weil and spoke as having authority. 

Senator Johnson. Under this Pickett Act, was it necessary to show 
the parties were actually occupying the claim when the Pickett Act 
went into effect ? 

Senator Phelan. When the withdrawal went into effect. 

Mr. Justice. When the Pickett Act went into effect ? 

Senator Johnson. That they were diligently prosecuting the 
work 

Mr. Justice. I have never said 



Senator Johnson. Of that very date. 

Mr. Justice. I have never said, nor has the Department of Justice, 
that a*day off or two days off, or that a week meant the surrender or 
abandonment of the claims that they had prosecuted before. The 
worst case — Senator Phelan said they were taking advantage of two 
or three days lapse — the worst case was at the time when some men 
who were professional locators, that is, who made a business of 
locating for themselves and for other people, located a piece of land — I 
think they located this particular piece with the expectation of 
developing it. They posted notice on the southwest quarter of 
section 32 in 12-23 and worked on it in the latter part of 1908 and 
first part of 1909 and expended $18,000 on it up to the 5th day of 
August, 1909, and on that date they quit entirely, as they had failed 
to get oil. They had a lease under which their rights were forfeited, 
if mey did not work continuously and diligently till discovery. 

Senator Swanson. They had that lease from the original locator ? 

Mr. Justice. Yes; the Obispo Oil Co. had leased from the four 
McCutcheon brothers. They drilled approximately 500 feet deep 
in two holes up to August 5, 1909. They obtained leave to quit work 
for 90 days. They let the period lapse, and their lease provided if 
they stopped for as much as 90 days they would forfeit their rights. 
That period passed by during the fall of 1909. While they then had 
no enforceable rights, still in February, 1910, they subleased to the 
Pacific Midway Oil Co. It then began to driU, not in the old holes 
drilled by the Obispo company, because they had spoiled them by 
not drilling properly. The bottom of these wells were practically 500 
to 1,000 feet above the oil sands. They subleased to the Pacific 
Midway Oil Co., and it began to drill in February, 1910, and reached 
oil about June 6, 1910, and the Obispo people and the Pacific Mid- 
way people claimed this quarter section under the Pickett Act. Of 
course they were not entitled to it under the law, because they had 
not made discovery before withdrawal. Under the Pickett Act the 
judge held they had not been diligently at work and had not worked 
continuously. They had not done, during the fall of 1909, Work 
leading to a discovery of oil, and when the Pacific Midway Co. came 
in it was entitled to no credit for what had been done before. They 
did quit at the time or because of the withdrawal order or out of 
resnect for it. That is the most extreme case that has been brought. 

oenator Swanson. You mean that is the hardest case to the 
operators ? 

Mr. Justice. So far as the period of time elapsing between the 
work on the section ceasing and the beginning of it afterwards. 
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Senator Swanson. It has been stated repeatedly that the courts 
had construed ''diligent prosecution'' to mean that you must con- 
tinuously work every day, and if you stop a week or two days or a 
month or any short time to get water or ao anything, to get machin- 
erv, etc., that that forfeits your right. What is the interpretation and 
wnat is it you try to interpose about dihgence under the Pickett Act ? 

Mr. Justice. We have not tried to take advantage of a man going 
off for a week or a day. That would be a palpable absurdity. The 
contention you refer to is generally made by men who did not enter 
on the land to work until it was withdrawn. 

Senator Pittman. Do you approve the decision in the Obispo case ? 

Mr. Justice. I certainly do. I invite your attention to the fact 
that the commissioner, who found the same as the judge, found that 
the^e locators — that these McCutcheons were fraudulent locators 
and claimants and also found they had not dihgently worked on that 
section. He found the facts as to diligence as I have stated. 

Now, then, I invite your attention to the two decisions reported in 
the Federal Reporter by Judge Bledsoe, two opinions, one on a 
motion for injunction and one on final hearing. He discusses the 
facts most elaborately, and then, if you would be better satisfied 
with the Land Commissioner, his decision is full, and the Assistant 
Secretary sat with him and approved his findings. 

Senator Swanson. Interpreting the Pickett Act ? 

Mr. Justice. Yes. I introduced in that case, when I tried it in 
court, Mr. Tallman^s opinion, and asked that the court be bound by 
the commissioner's finnings of fact, because he had jurisdiction of the 
facts. But Judge Bledsoe said he was not bound py it, and he pro- 
ceeded to write his opinion, and called attention to the fact that his 
opinion agreed with Mr. Tallman's opinion on the facts, but they were 
foimd independently. That is the story of the McCutcheon or Obispo 
case. 

If you ignore the facts and assume them to be diiflerent from the 
way they are found, or listen from hearsay from interested parties, 
of course you wiU feel it was a pretty hard case, but if you sit down 
and read the case as reported in the Federal Reporter, all hardships 
disappear. 

Senator Pittman. What could the owners of the claim do that they 
did not do, to act diligently? 

Mr. Justice. They did not drill like the Pacific Midway did. The 
Pacific Midway got water for drilling out of the well that the Obispo 
Co. left there in August, 1909. They did not quit out of respect to 
the withdrawal order. They quit August 5, 1909. Did that entitle 
them to a perpetual right to hold the lands ? 

Senator Pittman. As I understand it, the first lessees failed ? 

Mr. Justice. They got out of money, and whether they got any 
more depended upon whether the stockholders would put up more 
money to pay the corporation that was doing the work. They did 
not do it until the Pacific Midway discovered oil. 

Senator Swanson. You took the position that the first lessees had 
abandoned it ? 

Mr. Justice. They certainly failed for six months to work, when 
their lease provided that if they did fail for three months the lessors 
could take it over, and the Government did no more than the lessors 
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had the right to do. So far as I am concerned, that is what I have 
to say about that decision. 

Senator Swanson. Do you think the real situation has been too 
narrowly construed ? 

Mr. Justice. I think the attitude of the Department of Justice 
and the courts has not been narrow. 

Senator Swanson. Now, under this act, this substitute oflFered by 
the committee — where a person claimed five or six sections and 
discovered oil I know there must be a discovery of oil, must be a 
well — would that then permit them to take different sections which 
they claimed, regardless of whether they have a well on the different 
sections or not ? 

Mr. Justice. I would suppose that there was no proposition to 
get one quarter section of land by reason of the discovery of oil on 
another; but I think the mere fact of drilling on one might be con- 
strued, and probably would be construed, to be counted for the 
benefit of or as drilling upon another if the Honolulu clear-Hsting 
order is followed. 

Senator Pittman. That would depend on whether it was a bona 
fide discovery or not, would it not ? 

Mr. Justice. Of course. 

Senator Pittman. I think, Mr. Justice, that you are a little off there, 
as to the language. You will have to read that over, I think. You are 
wandering a bit from the language. I think the work must be related 
to the physical developments of the claim in a bona fide way. There 
must be a physical development. 

Mr. Justice. Yes; there must be a physical development. 

Senator Pittman. The court will decide that. 

Mr. Justice. Work may be done either within or outside of such 
claims — that is obviously the rule — if it is a substantial amount of 
work and intended for the development of the property, and whether 
the work is intended for a particular section or not. That is true in 
the case of that road, whether the road was intended for a particular 
section. 

Senator Pittman. I suppose the judge could tell. 

Senator Swanson. The judge has been telling in the^e cases what 
is diligent. He does not seem to like the judge's interpretation. 

Senator Pittman. No ; not very much. 

Mr. Justice. ''Intended for, adapted to, and clearly related to 
physical development." Is sawing timber related to the physical 
development of the land ? '^ Adapted to" — it is a question whether it 
is adapted to development, the physical development of the property. 
As to that, I would not know how to argue before a judge in a case 
of that kind. One would drift without compass or rudder. 

Senator Swanson. Would there be any limit, under that section 
of the act, to work like that ? 

Mr. Justice. No. 

Senator Swanson. If they had one well and did a little work on 20 
sections, would that law applv to it ? 

Mr. Justice. If they were doing work of a substantial kind. 

Senator Pittman. What is the condition, Mr. Justice, that they 
must discover oil on each claim ? 

Mr. Justice. It is that they must now have discovered it. 

Senator Pittman. This does not change the law of discovery at all ? 
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Mr. Justice. Oh, it changes the time the discovery is required to 
have been made. 

Senator Swanson. Have they got to discover on each of these 17 
sections ? 

Mr. Justice. That is a matter of opinion. The commissioner says 
not; I say yes. 

Senator Swanson. This would make a law like the Honolulu 
decision. 

Mr. Justice. Of course. 

Senator Swanson. In that case, in the Honolulu case, they made 
a discovery on 1 section — is that true? And then they claimed 17 
more. 

Mr. Justice. They did not claim 17 more. 

Senator Swanson. How many more did they claim ? 

Mr. Justice. They claimed the exclusive right to work the 17 
others because they had worked on 1 . 

Senator Pittman. They had already discovered the oil. 

Senator Swanson. On each of those quarter sections ? 

Senator Pittman. On each of those quarter sections; yes. 

Mr. Justice. They had not made a discovery at the time of the 
withdrawal. I do not want you to misunderstand me, Senator. They 
had not made the discovery at that time. They have made discov- 
eries now. The point Senator Pittman is making is whether they 
have made them now. 

Senator Pittman. That is just what this committee wanted. 
Senator Swanson did not understand you. He was confused on it. 

Senator Swanson. I understand this requires discovery on each 
section before you can patent it. Is that each 160? 

Senator Pittman. Each 160. 

Mr. Justice. It requires discovery before it can be patented, but 
it gives them the exclusive right to do this general work. 

Senator Pittman. At anv time hereafter? 

Mr. Justice. Yes. Anv time in the future. 

Senator Swanson. Then, Mr. Justice, if that is eliminated and not 
offered what would or will be the effect of the second amendment 
there as to all these lands? That second proposal is as follows: 

IH. R. 40G. Sixty-fourth Congress, first session.] 

Amendment intended to be proposed by Mr. ^Varren to the bill (H. 11. 40('.) to authorize exploration for and 
disposition of eoal, phosphate, oil, gas, potassium, or sodium, viz: On i.age 14, line 14, after the word 
"proceeding," insert the following: 

Provided further J That any person who, on the date of the approval of this act, is a 
bona fide occupant or claimant of oil or gas bearing lands and is diligently prosecuting 
work leading to the discovery of oil or gas shall be permitted to continue tne diligent 

groeecution of such work until oil or gas is discovered, or for the period of one year 
om the date of the approval of this act, and upon the discovery of oil or gas said 
person shall be permitted to patent said claim under the laws existing prior hereto; 
and this proviso shall not apply to any person who is an occupant or claimant of oil or 
gas bearing lands withdrawn from entry. 

Senator Pittman. It is the substitute for section 9. 

Mr. Justice. Yes. ''That upon the relinquishment to the United 
States within 90 days from the date of this act, or within 90 days after 
final denial or withdrawal of application for patent of any claim or 
subdivision thereof asserted under the mining laws prior to July 3, 
1910'' — I will comment upon it as I go along. It is all in the record. 
Now, ''upon relinquishment within 90 days from the date of this act 
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or within 90 days after final denial or withdrawal of application for 

{)atent, of any claim or subdivision thereof asserted under the mining 
aws prior to July 3, 1910/' Now, I suppose that time refers to the 
time the claim is asserted. 

Senator Pittman. Yes. 

Mr. Justice. That brings us up to that clause — of lands where 
the claim was asserted prior to July 3, 1910. 

Senator Pittman. Under the mining laws ? 

Mr. Justice. ^' Under the mining laws/' yes. I understand it is 
the position of the friends of the bifl that a mere posting of notice on 
the land is an- assertion of the claim, under the mining laws of the 
United States. Any claim that had an asserted location posted 
upon it before the 3d day of July, 1910, will be leased to the appU- 
cant, provided the following things occurred, the language being as 
follows, to any unpatented oil or gas lands included in any order 
of withdrawal or within Navel Patroleum Reserve Numbered Two," 
the claimant shall be entitled to a lease *^for each asserted mineral 
location of 160 acres or less, or any subdivision thereof upon which 
such claim is biased,'' and upon which said claimant, his predecessors 
in interest, or those claiming through or under him, have, '/prior to 
the date of this act," ^'druled one or more producing oil or gas 
wells," such lease to be upon a royalty of one-eighth of the produc- 
tion of oil or gas producea and saved therefrom after first deducting 
from the gross production such oil or gas as may be used in develop- 
ment and operating such land, and otherwise on the same conditions 
and terms as other oil and gas leases granted imder the provisions of 
this act." 

So we have it, any man who has posted a location notice at any 
time prior to the 3d day of July, 1910, and has drilled a well prior to 
the date of this act is entitled to the benefits thereof. 

Now, as to the posting of a location notice, there is no land there 
that has not had a location notice posted upon it and had '' drilled one 
or more producing oil or gas wells " prior to this act. You might just 
as well say, ''Any man who has drilled a well before the passage of 
this act." To my mind, what precedes it does not afford any restric- 
tions — ''location notices posted on the land before July 3, 1910." 

Senator Swanson. As I understand it, your first amendment simply 
apphes to cases which have been entered prior to withdrawal in 
September, 1909? 
' Senator Pittman. Yes. 

Senator Swanson. The amendment will go in all cases to the rights 
accrued up to the 3d day of July, 1910, which is subsequent to the 
withdrawal in 1909 and subsequent to the date when the rickett Act 
was passed, and takes it up to the time when the order was issued a 
second time withdrawing these lands, in pursuance of the Pickett Act. 

Senator Pittman. Yes. 

Mr. Justice. Yes. Now, as I understand the interpretation, if the 
claimants have done anything, such as posting a notice before July 
3, 1910, and have a producing well at the date of the proposed act, 
they may have the land at a one-eighth royalty. 

Senator Pittman. Mr. Justice and I can never get together on 
this posting of the notices business. He always treats it Ughtly, and I 
always treat it sacredly, because, under the mining laws of the United 
States, just how you will post your notices, and what it shall con- 
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tain, and how you will mark your boundaries of the mining claim is 
definitely stated. We agree that there is no vested right against 
the Government; but in the very nature of prospecting, frequently a 
long period of time elapses between the marking out of the claim and 
the confirmation of the claim by discovery, and it has been a conven- 
ient method of notice to the pubUc to put up your monuments, show- 
ing the boundaries of your claim, as, for example, the boundaries of 
the claim of John Smith and those of Bill Jones's claim. It has been 
held, as we all know, by the Supreme Court of the United States, 
that a discovery subsequent to the posting of this notice and the 
marking of the boundaries, validates the claim. That discovery 
relates back to the date of the posting of the notice, and you do not 
have to go back and mark your claim all over again, even if it is a 
year afterwards, and it frequently is. We have used the word here, 
''asserted'' as in the phrase ''asserted imder the mining laws prior 
to July 3, 1910." 

Mr. Justice. Does posting notices, according to your opinion, 
constitute a claim under the mining laws ? 

Senator Pittman. There are some places where they require the 
putting up of corner posts or side posts ; but it is required under the 
mining laws to give notice. 

Mr. Justice. That is right. We are together there, I think. 

Senator Pittman. We are together there. 

Mr. Justice. The first part of this bill provides that something be 
done prior to July 3, 1910. That may be done in the way which the 
bill contemplates, by the posting of notice and marking the boundaries. 
Let me tell you what a person may do and comply with this require- 
ment of the proposed bill. 

Senator Pittman. I will be glad to hear that. 

Mr. Justice. These McCutchen boys, I am told — and probably 
others — used to start out about dark the evening of the 31st of De- 
cember of each year (and the other people around Taft and Bakersfield 
and that country would do the same), and they would go to each 
quarter of a section for the purpose of posting notice, on January 1, 
1909. The man who could post his notice there first claimed that 
land. These McCutchens had a stock of empty tin cans, and they 
would put their notices in them and mark them, so that when they 
arrived at the place where they wanted to post that notice all they 
had to do was to shp a can out and the work was done. It was done 
very expeditiously. There had previously been piles of rocks placed 
there the year before, perhaps by some other locators. That is all 
they had to do — to go out there and post the notice in that way. It 
was very expeditiously done. That is one of the things required 
by the proposed bill. In the second place they are required to have 
a well drilled by the time this act is ratified. Then he may lease it, 
and may thereafter drill as many other weUs on the land as he pleases. 
So far so good. The bill proposes: 

That within 90 days from the date of this act or of final denial or withdrawal of 
application for patent the applicant for a lease shall pay to the United States for one- 
eighth of the oil or gas leased and saved from the lands included in said claim subse- 
quent to February 23, 1916, at the current field price at the time of production, which 
shall be in full satisfaction for all oil or gas extraced from said land prior to said lease. 

Now, that is the language used there.- The effect of the proposi- 
tion is, '^If you won't make us pay back any of the oil produced 



76 OIL LAND LEASING BILL. 

prior to February 23, 1915, we will let you have one-eighth of what 
the receiver has produced and is now in his hands." They said, 
'' We won't take over the whole eight-eighths, but only seven-eighths of 
the oil produced since the date named, but you must let us keep 
all we got prior to February 23, 1915." 

Provided further, That all royalties received under the provisions of this section 
from said naval petroleum reserve numbered two, whether in oil or money, shall be 
delivered or credited to the United States Navy: And provided further, That none of 
the provisions of this section of this act shall be applicable to or affect lands or min- 
erals included within the limits of naval petroleum reserve numbered one, in the 
State of California, or naval petroleum reserve numbered three, in the State of 
Wyoming: Provided further, That upon application for a patent or lease being made 
under the provisions of this act proceedings in all court actions, commenced, or which 
may thereafter be commenced, bv the United States affecting the lands for which 

gatents or lease is applied for shall be stayed until the Secretary of the Interior shall 
ave finally passed upon said application, and in the event that he shall determine 
that the applicant is entitled to a patent or lease, then, and upon the issuance of the 
same, such action shall be dismissed. 

That is the language used here. 

Note that this bill takes the same care of and furnishes the same 

f protection to those basing claims on frauds, as those claiming in good 
aith. 

Senator Swanson. And could the people who made this discovery 
of oil have known these 32 men or ascertained who their guarantors 
were, and whether they were bona fide ? Did they have the names ? 

Mr. Justice. They could have found them out. 

Senator Swanson. They could have found them out by diligent 
search, and could have found out whether or not they were bona 
fide persons. Did they have the names of the persons to aid them 
and Dy which they could, with due diligence, have ascertained that 
information ? 

Mr. Justice. If Mr. McMurtry had told them who the so-called 
locaters were they could have sent to Chicago and New York and 
found out all about the facts. They could have gone direct to New 
York with the request of McMurtry, and found out everything. 

Senator Swanson. What is the general law in reference to people 
buying from the locator before the land is patented ? 

Mr. Justice. The law is that no man can be, in law, a bona fide 
purchaser from one who does not hold the legal title. 

Senator Swanson. He must get it cum onore. 

Mr. Justice. He must take cum oriore. 

Senator Swanson. Yes. 

Mr. Justice. I cite you the case of United States v. Kennedv (206 
Fed. C. C. A., 5th Circuit.) 

Senator Pittman. There can be no question about that. 

Mr. Justice. No. 

Senator Swanson. I just wanted that information. 

Mr. Justice. Yes. The case I have in mind is in 206 Federal. 
There the court discusses that very question and discusses two United 
States Supreme Court cases. They deal with public lands claimed by 
alleged bona fide purchasers — two before patent and one after patent. 

Senator Swanson. What has been your claim ? Now, as I under- 
stand it, you have an idea that the first amendment wiU enable all the 
lands to go to patent ? 

Mr. Justice. Yes. That will be the real practical effect of it. 
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Senator Swanson. And what little that does not will certainly be 
covered by this. >, 

Mr. Justice. I do not think this ever will be invoked in the world — 
this second amendment. If the first passes, it will never be invoked; 
but if the first fails, then the second will be held, the second will be to 
catch the leases and the lessees will get seven-eighths of the oil. 

Senator Swanson. What few wifl escape patent could be covered, 
you think, by the second amendment? 

Mr. Justice. Yes. The first bill has some expression in there that 
militates against fraudulent claims, the second does not mention that. 

Senator Swanson. The second does not mention it? 

Mr. Justice. The second does not mention it, no ; and I think, in 
passing, I have stated before that the House bill, which has passed the 
House, will practically do what this second bill will do. I do not 
think there is much difference between the two. 

Senator Swanson. How manv weUs have' been drilled on these 
naval reserves — on naval reserve No. 2 ? 

Senator Pittman. About .350. 

Senator Swanson. Did you say 350 ? 

Senator Pittman. Yes. 

Mr. Justice. I do not know about that. They are shown on my 
status map here. I could count them for you if you wish. 

Mr. Titus. It is 140. 

Mr. Richardson. No; it is 215. 

Mr. Justice. Mr. Richardson says it is 215. 

Senator Swanson. It is 215? 

Mr. Justice. Mr. Richardson agrees that it is 215. 

Senator Swanson. These wells must be continued to be operated 
in order to protect the oil and to prevent the water from destroying 
the deposits. 

Mr. Justice. They ought not to be capped without careful exami- 
nation and it should be seen in advance tiiat damage will not occur. 

Senator. Swanson. What would be the better policy, to operate 
these weUs or to endeavor to cap them? 

Mr. Justice. I would get expert information from a petroleum 
engineer in charge as to each weU and act accordingly. It is my 
information that there is very much more oil in the ground and that 
very much more oil wiU remain in the ground in Naval Reserve No. 2 
than will ever come out of it through the wells now drilled. 

Senator Pittman. Just along the same line, it is very difficult to 
suppose that a court of equity would appoint a receiver for a placer 
mining claim, and permit its operation, if it could be as fully preserved 
without operation. Is not that a fundamental principle? 

Mr. Justice. Of course, a court of equity would want to retain 
the property in statu quo. The judges have not been disposed to 
cap these. 

Senator Pittman. That is it, undoubtedly. 

Senator Swanson. To what extent would these 215 wells, if they 
are continued in operation and the Government was to recover the 
land, these specific lands there that are claimed — to what extent 
would they drain the oil fields ? 

Mr. Justice. I do not think they would ever drain the oil out of 
those fields. Perhaps not over a third of reserve No. 2. That is a 
guess. . • 
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Senator Swansox. You do not think they would ever drain the 
oil out of that field? 

Mr. Justice. No. They would have to put down more wells. 
They could never do it with the number of wells they have there now. 

Senator Swanson. You think, then, that, if there are no moie 
wells opened, and the present wells are continued in operation, that 
the Navy will still have a sufficient deposit there to hold the rest of 
the land ? 

Mr. Justice. Undoubtedly. I think that is a fact. I think they 
would have a large deposit there permanently. That is standard 36, 
is it not? 

Mr. Titus. Yes. 

Mr. Justice. That section is known as standard 36. That is a 
very rich section — enormously rich. There are enormous wells there. 
Ana you see how close together the Standard is drilling the wells, 
notwithstanding the fact that it costs a lot of money to drill each one. 
That shows the oil is not being exhausted through one or two wells. 

Senator Pittman. That indicates that it is not dug very far. 

Senator Swanson. I have some dehcacy in asking some of these 
questions. I know and I have no hesitancy in saying, that you have 
looked into these cases very thoroughly, and I know that you will 
do what is right and fair to the Government. 

Mr. Justice. Thank you, sir. 

Senator Swanson. I want to ask this question, and I would like 
to have you answer it from your own knowledge. 

Mr. Justice. Very well. 

Senator Swanson. After the prosecution of these cases, to what 
extent do you think it would be an equitable settlement to let the 
people share seven-eighths in the present wells that they have drilled, 
and the Government get one-eighth from those wells, but that no 
more wells should be opened and the Government obtain the right 
to the rest of that reserve ? 

Mr. Justice. I would divide that proposition into two or three 

Earts. In the first place, there ought to be a very carefully drawn 
ill for this purpose, and you should give to some intelligent expert 
the supervision of the operations of the weUs already drilled, to the 
end that there may not be any unnecessary damage done. All 
infiltration of water into the oil sand should be stopped. It wiU be. 
harder than when the well was being drilled. 

Senator Swanson. Of course. 

Mr. Justice. I think all cases founded in fraud and bad faith should 
be excluded from any relief bill. 

Senator Swanson. In cases where there has not been any fraud 
perpetrated ? 

Mr. Justice. Yes. And the operators in many cases should not 
have seven-eighths of the oil, or the money on hand. There should 
be an equitable adjustment with the larger producers. 

Senator Swanson. To what extent would each one of these wells 
pay these gentlemen for the amount of money they put in ? Do you 
think a fair return upon what they put in and expended in drilling 
these wells to discover oU, would be received by them, if this should 
be done? 

Mr. Justice. Much more as to most of the wells. I ask Mr. 
PoUak or Mr. Titus, oil men present, if there is any section in Naval 
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Reserve 2 on which there has been drilling done that would not pay 
fL profitable return if leased on a one-eightn royalty ? 

Mr. PoLLAK. There is section 28, which is an oil proposition. I 
do not believe that the North American has made any money in sec- 
tion 28 or that the 

Mr. Justice (interposing). Where is the North American operat- 
ing — ^in section 28 ? 

Mr. PoLLAK. It is the Consolidated Mutual in section 28. 

Mr. Justice. Are not those wells producing now ? 

Mr. PoLLAK. Thfey are ordinary producers. 

Mr. Justice. How much do they produce ? 

Mr. PoLLAK. I do not believe the wells average 50 barrels a day 
net. 

Mr. Justice. If they won^t pay, as they are now producing 50 
barrels a dajj it would not hurt anybody not to be allowed to drill any 
more wells in that section. 

Mr. PoLLAK. There probably will not be much oil there. 

Senator Swanson. eiust a moment. Cf course, if the Government 
took these' wells as already drilled, they will get the expenditure of 
money these gentlemen have made, bona 'fide and properly. The 
idea I want to get from^you is this: To what extent would that be a 
fair, or a generous, settlement on the part of the Covernmentj and, 
if that was done, to what extent would the Government continue 
finding a sufficient naval reserve ? 

Mr. Justice. I would say this, ♦^enator, that most land that is 
producing oil could be profitably operated for an eighth. Most wells 
have already produced enough to pay for the drilling, and in many 
instances many times over. Pome men have made failures on par- 
ticular wells and not benefited the property by drilling them. 

Senator Swanson. Do you think a fair compromise could be 
effected by allowing these gentlemen who have asserted their rights 
under the Pickett Act, and those who have not asserted their rights 
under ii^ Pickett Act, prohibiting any further drilling of wells and 
continuing the operation of these wells that are opened — do you 
think a fair compromise could be effected by allowing these gentle- 
men to operate tnese wells and give them seven-eighths, and the other 
one-eightn to go to the Government? If you can not answer that 
now, Mr. Justice, I would be glad, when you come back from New 
York, if you will go over that with the Navy Department and see 
to what extent that suggestion would be fair. 

Mr. Justice. As I understand you, Senator, you want to know 
whether it would be fair, or more than a fair proposition to them ? 

Senator Swanson. Upon the subject of whether that would be a 
fair proposition, I wish you would present your idea. I wish you 
would present your idea as to this sort of a settlement. 

Mr. Justice. I will try to do that when I come back from New 
York, Senator. I could not do it very well now. 

The Spreckels Oil Co. is operating on the southwest quarter of 
section 32 of 12-23. Spreckels was asked, before drilling into the 
oil sand, to shut off the water. He refused to protect the oil, and 
let a large stream of water flow into the sand, and said 'Hhe ship has 
sailed.^' Such operators should forfeit all rights and equities until 
they pay for repairing the damage. 
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Senator Swanson. It would be to their interest, and also to the 
interest of the Government, to see that these wells that have been 
drilled were properly operated, and what is obtained from the oil 
wells is used for proper purposes. Everybody is interested in that. 

Mr. Justice. Yes. 

Senator Swanson. When you fix up that statement later, which I 
have reauested you to make up, would you also fix up a statement as 
those other fraudulent interests ? 

Mr. Justice. Yes. I have not that here, but I will make up a 
list for you. 

Senator Swanson. I would like for you to take that phase of the 
matter up, as to what would be a fair and equitable settlement — 
the settlement I have mentioned — to continue the operation of the 
wells; the question as to the rights under the Pickett Act, and as to 
the rights of those who are not in under that. There should be no 
more wells drilled Uke the other wells. 

Mr. Justice. All right. I hope you imderstand that the railroad 
company will be driving me in this lawsuit for the next few days, and I 
shall be very busy. 

Senator Swanson. For the next few days ? 

Mr. Justice. Yes. That does not leave me very much time. 

Senator Swanson. No. I would like for you and Mr. Richardson to 
do it and see if that would be a fair proposition. 

Mr. Justice. All right. 

Senator Pittman. One phase of this situation we have not finished. 
That is, of course, the cost of this litigation to the Government, and the 
probability as to the date of its termination. When are these things 
likely to be decided ? 

Mr. Justice. I have the matter pretty well in hand, Senator. I 
have been in touch with these investigations and the field agents all the 
time and I know how many more claims are to be investigated and how 
long it will probably take. 

I am satisfied that these field investigations in California can be 
completed by June. I am also satisfied that if we can get a judge we 
can get them disposed of. It is pretty hard to get a judge, (me of the 
local judges is disqualified and the other is engaged with the railroad 
cases. Ii we can get a judge to try these cases, we can finish up in the 
district court probably in a year. 

Senator Pittman. You can finish it in the district court? 

Mr. Justice. Yes. You know. Senator, it is very difficult to get 
a judge to leave his district long enough to try these cases. 

Senator Pittman. I know that. 

Mr. Justice. You are talking about the withdrawal cases, I take it. 

Senator Pittman. Yes. There are really a great many witnesses 
in these cases, and have been for several years, especially when the 
question of fraud is involved. 

Mr. Justice. The only witnesses that have been very expensive 
have been these McMurtry locators. It cost the Government to try 
the cases before Judge Bean, for witnesses at that time, about $6,000. 

Senator Pittman. In one case? 

Mr. Justice. No. They were in the McMurtry cases and others 
that were tried in October, November, and December. 

Senator Pittman. That was for a group of cases? 
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Mr. Justice. Yes. The marshal brought the matter to my atten- 
tion one day when he said he wanted to mow how much more money 
we would reqmre for witnesses, and he said that ''we have already 
used up $6,000." I said, ''You need not send for any more money 
before the Christmas hoUdays." 

Senator Pittman. One case went up to the circuit court of appeals, 
didn't it, on the motion to dismiss, under some form of settlement ? 

Mr. Justice. Yes. More than one. 

Senator Pittman. When were those motions made — about when ? 

Mr. Justice. The motions to dismiss were lodged in 1913; were 
heard in the district court in January, 1914. Some time in May the 
judge decided. The court held that it had no jurisdiction. I filed 
a petition to rehear, and it stayed that way untd the Mid- West case 
was decided. When was that? 

Mr. Titus. That was in November, 1915 — November 23, 1915. 

Mr. Justice. February 23, 1915. I was going on, bringing other 
ca^es, as they came up to me. After the Mid- West case was decided 
by the Supreme Court, the lower court reversed its former ruling and 
reinstated the case on the docket and appointed a receiver, and he 
took charge. We went on trying the cases, and, under the statute 
which allows an appeal from an interlocutory order, but does not 
stop the trial, the case was heard in the circuit court of appeals, and 
we won out in those cases in both courts. 

Senator Pittman. How many have been decided on their merits 
in the district court ? 

Mr. Justice. Fifteen. 

Senator Pittman. Fifteen ? 

Mr. Justice. Seven have been decided and eight others submitted. 

Senator Pittman. Then there is an appeal to the circuit court of 
appeals ? 

Mr. Justice. No. There has not yet been any appeal to the cir- 
cuit court of appeals. The judges have not held that these men are 
entitled to credit for the expenditures which they have made in the 
development of these properties, but one judge has indicated that, 
and the cases tried have been referred to a master to determine those 
facts, and he is now taking the testimony . I expect he will report as 
to about 20 companies in February or March. 

Senator Pittman. But an appeal does lie, after the final termina- 
tion in the district court, to the circuit court of appeals, doesn't it? 

Mr. Justice. Yes. 

Senator Pittman. Where certain questions are involved? 

Mr. Justice. Yes. There is alwavs a possibility that the cases 
may get to the Supreme Court, but that course is not probable. 

Senator Pittman. What is the probable length of time that it wiU 
take to get through these cases and have them finally decided ? 

Mr. Justice. As to that, I do not know. I had just as well ask 
you how long it would take the Supreme Court to give a final decision 
on a case. We are not being delayed by the ordinary conditions. 

Senator Pittman. Has the Navy Department approved, if you 
know, and you probably do not, the general system of operating on 
lands through a lease ? 

Mr. Justice. I do not know that at all. 

Senator Pittman. You do not know that at all ? 

77505—17 6 
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Mr. Justice. No. I would like, if I may, to put in a letter that I 
wrote to the Assistant Secretary, Mr. Roosevelt, since I have been 
here, within the last two or three days, about the progress and statiis 
of the cases. 

(The matter referred to follows:) 

Department of Justice, 
Waskingfton, D. C, January 15, 1917, 
Hon. Franklin Rooseyelt, 

Assistant Secretary of the Navy, Washington, D. C. 

Sm: In replying to your letter of the 13th instant. I have to say that I have exam- 
ined the statements made before the joint subcommittees of the House and Senate 
Public Lands Committees at their sessions commencing Monday, December 18, 1916, 
and the expressions of a few Congressmen and Senators that there may have been 
needless delays in the withdrawn lands and railroad oil-land cases in Wyoming and 
California. Such statements proceed from a lack of knowledge of the facts. 

Of course, it is not to be expected that Mr. Kearful and Mr. S. W. Williams, who 
represented the Department of Justice at the hearings, should have in mind the par- 
ticular facts with reference to the dates of bringing suits and trial of them. The 
records of the Department of Justice would have given these facts in detail. 

On January 18, 1916, the Attorney General addressed to tiie Senate and House of 
Kepresentatives a report supplementary to his annual report for the year 1915, in which 
he stated in great detail exactly how many suits had been brought, when and what 
progress had oeen made therein, and all that the Department of Justice had done in 
Its efforts to settle disputes growing out of President Taft's withdrawiJ order of Sep- 
tember 27, 1909, and other orders of withdrawsd; also all that had been done to protect 
and recover oil lands fraudulently patented to the Southern Pacific Railrt^ Co. 
That report is republished as Exhibit 31 in the Attorney General's last report, on pages 
454 to 468, inclusive, as it gives detailed information to the date of the report — a 
little less than a year ago. 

The last annual report of the Attorney General, dated December 4, 1916, on pa^es 
45 and 46, subheads 3 and 4, shows the progress made since the date of the supjue- 
mentary report I refer to, and very fully, I think, states the status of the withdrawal 
suits, and the railroad fraud suits. I note, on page 109 of the recent published reported 
hearings before the subcommittee, that Representative Ferris savs: 

" You Imow, to the ordinary mind and to tne ordinary people, it looks very unreason- 
able to take a case out of the hands of a court and ask Congress to legislate on it, in the 
haphazard way we have to do here; but if a case is going to be from 1910 to 1917 in 
process of litigation and nothing done, and other cases are apt to follow in the same 
footsteps, it looks as if the courts have ceased to perform their functions; it looks like 
a disgraceful condition of affairs and ought to be investigated. ** 

The records of the General Land Office and the Department of Justice disclose that 
there is no such condition as that supposed by Mr. Ferris. 

The arrangment between the Department of Justice, the Interior and the Navy 
Departments to expedite the investigation and disposition of lands withdrawn by order 
of tne Executive, is set out fully in the supplementary report of the Attorney General 
and republished in his last annual report as Exhibit 31, and is explained bv the Com- 
missioner of the General Land Office on page 110 of the published report of the hearings 
before the subcommittee of the Public L^nds Committees of the House and Senate. 

As stated by the Attorney General in his last annual report, referring to the with- 
drawal suits (p. 45) : 

** The total number of suits thus far begun is 30, of which 27 are in California and 3 in 
Wyoming. The bills of complaint all^e that the lands involved in these cases — some 
6,340 acres— are worth upward of $19,000,000. Twenty-one cases were filed during 
the fiscal year 1916, and during that year also 7 cases in Caiifomia were brought to 
hearing and resulted in decisions favorable to the Government, the court finding that 
the oil operators were trespassers and directing that an accoimting of damages be taken 
before a master. Title to 1,078 acres of oil-bearing land said to be worth 11,400,000 
is thus recovered by the United States . The other suits in Caiifomia are being brought 
to trial and heard as rapidly as possible. ' * 

His report further snows, on page 46, that there is in the hands of the receiver, in 
California, approximately $4,000,000; and in addition the Government has claims 
upon, or undfer its control, more than $1,500,000 worth of oil, or money accruing from 
Oil, from the lands in suit. 

Of the withdrawal suits which have been brought civil 47, A-2, and A-3, were 

rought under the administration of President Taft in 1913 and they were tried in 
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1916. Delay in the trial of these three cases was due, first, to Judge Wellborn, the 
only Federal judge in the southern district of California, where the cases were in- 
istituted, refusing to try them because he considered himself disqualified, and a new 
judge was not appointed until 1914; and, second, the special agents of the General 
Land Office were so engaged with other matters that it was not until the latter part 
of 1914 that they actively engaged in investigating and reporting on oil cases, as 
oxplained in Exhibit 31 to the Attorney General's last report. All of the remainder of 
the 30 cases, except the first Mid- West case in Wyoming, have been brought since 

1 was employed by the department, in the spring of 1914. There have been finally 
submitted 15 cases, and 7 of them have been decided and referred to a master to take 
an account to see what the expenditures have been and what damage has been done by 
the defendants on the lands in question. One case has been tri^ in Wyoming and 
resulted adversely to the Government. The other cases at issue and pending in 
Calif omia have been set down for trial. I am now engaged in preparing bills m a 
number of other cases which I will refer to hereafter. 

Of the withdrawal cases brought in California 3 of them were brought during 1913, 

2 in 1914, 14 of them were brought in 1915, and 7 in 1916. There have been finally 
submitted 10 cases which were brought as late as 1915, and all brought prior to that 
date. Some of the delay has been caused by the defendants, whose purpose and 
hope were to secure relief at the hands of Congress. On page 457 of the last report of 
the Attorney General (1916) it will appear wnat class of lands are now involved in 
litigation. The delays which, therefore, resulted are fully explained and the policies 
of the department are stated. 

There are 7 of the so-called railroad fraud cases brought on the following dates: 

Brought. 

No. 221, equity December 10, 1910 

46, dvil December 20, 1912 

A-16 June 16, 1914 

A-24 January 7, 1915 

A-25 January 7, 1915 

A-26 January 7, 1915 

A-28 February 17, 1915 

No. 221 was tried and the Government prevailed, the district court finding the 
lands to be known oil lands and that fraud nad been perpetrated in the filing of the 
affidavit that they were of the character contemplated by the grant. The granting 
act (July 27, 1866) excepted mineral lands. The defendants appealed and it is 
expected the case will be argued next May. There is a record of about 10,000 pages 
and it has been difficult to reduce to narrative form the record for Hie circuit court 
of appeals and include only matters that are material. 

Civil 46 was brought in December, 1912, upon the theory that the exception of 
mineral lands contained in the patent was valid, as well as upon the ground of fraud. 
When the Burke case was decided by the Supreme Court in 1914, and the exception 
clause in the patent was held void, the bill of complaint was amended. Until Judge 
Bledsoe was appointed as judge of the Southern District of California, in 1914, there 
was no resident judge who could hear the cases, as Judge Wellborn considered himself 
disqualified in these cases, as well as in the withdrawal cases. A few weeks after 
Judge Bledsoe's appointment I succeeded in November, 1914, in bringing that and 
one other case, A-16, on for hearing. The defendants interposed a motion to dismiss 
upon the ground tlmt these suits were barred by the statute of limitations, and that 
the lands were not mineral lands, as there was no discovery alleged, and upon numer- 
ous other grounds. These motions were argued, and briefs filed, and the court took 
them under advisement. The court later ruled against the defendants and ordered 
the cases to proceed to trial. In the meantime 1 had brought the other four suits 
above referred to, attacking other patents. 

The investigations, though they covered the conduct of the defendant Southern 
Pacific Railroad Co., and particularly of its four controlling directors, Messrs. Hunt- 
ington, Hopkins, Stanford, and Crocker, during a period of 20 years, were made by 
special agents of the General Land Office, tind others aiding me, with great expedi- 
tion and efficiency, so that it was in 1915 I was prepared to proceed with the trial of 
all the railroad cases, some of which were brought that year. 

It was difficult, however, with the congested condition of the court dockets and the 
efforts of the Government to try withdrawal cases, to secure a judge who was suffi- 
ciently disengaged to devote his time to the trial of the railroaa cases. Finally one 
of the district judges agreed to give precedence to the trial of these railroad cases and 
has devoted himself almost exclusively to these trials since 1915. He has actually 
been engaged in taking testimony since January 20, 1916. 
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On behalf of the Government a motion ^^as filed to consolidate the six railroad cases. 
This was strenuously resisted by the defendants and the judge held iJiat while they 
would not be consolidated as it might do an injustice to some of the smaller defendants, 
purchasers or losses from the railroad company, he would require the defendants to 
stipulate that any testimony taken in the nrst case should be used in each of the suc- 
ceeding cases, where applicable, without the necessity for recalling the witnesses. 

Practically all the evidence has been offered in the first case so as to avoid unneces- 
sary consumption of time and expense in the retrial of the other cases. 

There are involved in the cases now pending, exclusive of the case (221) which has 
gone to final judgment, and which is on appeal to the circuit court, 117 patents, 
embracing 166,000 acres of land of the value estimated variously from $500,000,000 to 
$1,000,000,000. In the Attorney General's recent report reference is made to the 
recent decision of the circuit court of appeals of the eighth circuit that there is no 
statute of limitations, under the circumstances of these cases, which is a bar to the 
prosecution of the suits by the Government. 

With reference to the questions asked me by the members of the Senate Public 
Lands Conmiittee at the hearing held April 24, 1916, as to why more suits had not been 
brought against the Standard Oil Co., as appears on page 468 et sea. of the printed 
report of those hearings, I have to say that the entire situation with respect to this 
matter evidently grew out of the lack of understanding, particularly by certain mem- 
bers of the committee. I stated that the Standard Oil Co. would be a large beneficiary 
of any relief legislation that had been proposed. Some of the members of the com- 
mittee seemed to question of the accuracy of this statement, and by Questions implied 
that if the Standard Oil Co. was interested as I stated more suits snould have oeen 
brought against that company. To illustrate, on page 470 of the printed report of those 
hearings the following appears: 

"Senator Pittman. You have made a charge that we have heard for the first time 
that the Standard Oil Co. is deeply interested in this matter. As one of the committee, 
I am very deeply interested in that statement, and I think we are entitled to the facts. 

**Mr. Justice. So far as I am concerned I am giving them to you. 

"Senator Pittman. I would like to know what your investigations disclosed to 
sustain that statement. 

' * Mr. Justice. I understood you to ask me as to the quantity. It would be necessary 
for me to have before me that report before giving you the quantity. 

"Senator Pittman. I do not care about the number. How many different claims 
are included in that? 

"Mr. Justice. With regard to the Standard Oil Co.? 

* * Senator Pittman . Yes . 

"Mr. Justice. I could give you an estimate, but as the commissioner has the data in 
exact form, would it not be more desirable to get it from the commissioner? 

"Senator Pittman. Well, give it approximately. 

"Mr. Justice. I should say approximately — I do not like to make a statement which 
is purely recollection — I should say, however, somewhere from 15 to 30 quarter 
sections. 

"Senator Pittman. How many individuals would you say own these 15 or 30? 

"Mr. Justice. I could not say without having the paper before me. Usually each 
quarter section is claimed by a separate group of individuals. The Standard Oil Co. 
has a contract with a group with respect to these particular claims under which ,if 
they go to patent or to lease, the Standard Oil gets tne lease or patent. 

"Senator Pittman. And these particular claims, you think, should not go to patent? 

"Mr. Justice. I do not say that they should not go to patent simply because the 
Standard Oil Co. claims them. There are good reasons. 

"Senator Pittman. They are under the same conditions as the other? 

"Mr. Justice. They are included in this 40,810 acres that the Land Office has 
reported on adversely. 

^' Senator Pittman. They are the same as the Honolulu case? 

"Mr. Justice. Of course, as to the Honolulu company case 

"Senator Pittman (interposing). You have stated that the Standard Oil was deeply 
interested in this bill and that it was going to get a large portion of relief; that is, 
relief against the character of location that you have been describing heretofore. 

"Mr. Justice. Yes, sir. They insist they are as much entitled to the relief sought 
as the Honolulu company. 

"Senator Pittman. Are they extracting oil from these claims which the Standard 
Oil, as you say, contracted to purchase? 

"Mr. Justice. Yes, sir; many of them. I believe all. 

"Senator Pittman. On all of them? 
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**Mr. Justice. I do not know whether that applies to all of them or not; I think it 
does. I think to all of them that are set forth in the list furnished the commissioner. 
There may be some on which they are not extracting oil." 

On the succeeding pages the character of the questions that refer to the above 
clearly appears, and on page 474 the following appears: 

"Senator Phelan. Mr. Titus, in his testimony, says, in answer to a question by Com- 
mander Richardson, that none of the title of the Stansard Oil Co. has been attacked 
by suit, except one 80-acre piece on section 28, upon which they have a lease and 
which they do not own. He says that he did not enumerate that piece of land among 
the holdings of the company. That is the only case. 

"Senator Pittman. What is the date of that testimony? Those suits must have 
been recent suits. 

"Senator Phelan. He says that none of the titles have been attacked by suit except 
this one 80-acre piece on section 28. 

"Senator N orris. Mr. Justice says that out of 23 suits it is defendant in 15. 

"Mr. Justice. The Standard Oil Co. probably had foresight enough to refuse to buy 
the land the title to which was affected by the withdrawal order, except under these 
contracts referred to. Generally speaking, they have stated frequently publicly and 
in communications the same thing that they state to me, that while they claimed the 
Taft order was valid, that they were going to take no chances out of respect to the 
President's order of withdrawal, and they, did not buy any land. That is not true as 
to the contracts referred to." ' 

I stated to the Senate committee that I would furnish and file with the record a 
list of the lands claimed by the Standard Oil Cq, and other companies, which, like 
the Honolulu company, in its contentions before the General Land Office, under the 
theory of group development, would claim they acquired title to large quantities of 
land. That list will be found commencing on page 494 of the public hearings before 
the Senate Public Lands Committee April 24, 1916. On page 495 '^dll be found 
"Standard Oil Group." The Standard Oil Co. claimed under J. M. McLeod and 
E. E. Jones. J. M. McLeod claimed under L. B. McMurtry. Since the hearings 
when I was before the Public Lands Committee of the Senate suits to try title to 
sec. 28, T. 31 S., R. 23 E., M. D. M., have been heard by Judge R. S. Bean, of Oregon, 
sitting in the United States District Court of California, and are now under submission 
before him. 

With respect to the title to sections 20, 22, 26, and 34 of the same township and 
range they are pending on application for patent. A hearing was ordered by the 
commissioner in these cases in January, 1916. When it was developed in the trial 
of the cases against those who occupied section 28 how L. B. McMurtry fraudulently 
attempted to acquire the other lands, I prepared a memorandum for the Attorney 
General which he caused to be presentea to the subcommittees of the Senate ana 
House Public Lands Committees. It will be found on pages 76 to 81, inclusive, of 
the published account of those hearings, held on December 20, 1916. 

I called to the attention of the Commissioner of the General Land Office this fraud 
which was developed in the trial. I hand you herewith certain corresjwndence 
which passed between him and me and a copy of a letter which the Attorney General 
subsequently wrote on the 11th instant. BiUs of complaint are now being prepared 
for filing suits against the claimants, including the Standard Oil Co., on sees. 20, 22, 
26, and 34, T. 31 S., R. 23 E., M. D. M. 

I am very glad of the opportunity to give you this information because criticism 
seems to have been made by some that the Department of Justice has been too vigorous 
in pressing for an expeditious determination the controversies about the withdrawn 
oil lands occupied by trespassers, and by others that it has not been sufficiently active 
in its efforts to expedite these cases. Only those who are in sympathy with the 
efforts to pass relief legislation have made either of these criticisms. 
Very truly, yours, 

E. J. Justice, 
Special Assistant to the Attorney General. 



January 11, 1917. 
E. J. Justice, Esq., 

Special Assistant to the Attorney General ^ San Francisco^ Cal. 

Sir: Referring to your personal interview and to the correspondence between 
yourself and the Commissioner of the General Land Office regarding the situation 
of claims to oil lands in sees. 20, 22, 26, and 34, T. 31 S., R. 23 E., in naval petroleum 
reserve No. 2, in the State of California, I have to say that, in view of the information 
furnished, the department feels that suits should be promptly instituted against the 
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claimants to these lands, to the end that a receiver may be appointed and the Gov- 
ernment's interests thus fully protected pending final determination of the validity 
of the claims. 

For your information I am inclosing herewith a copy of my letter informing the Sec- 
retary of this proposed action. 
Respectfully, 

T. W. Gregory, Attorney General. 



San Francisco, Cal., December 28 j 1916. 
Tallman, Commissioner, Washington, D. C: 

Please see my letter to Attorney General and memorandum by Hamel and me 
relative to dimimy location by McMurty in numerous cases, including those in which 
McLeod is applicant for patent. Am satisfied McLeod, Standard Oil, and Associated 
Oil knew or strongly suspected fraud when their interests were acquired. McMurty is 
more likely to tell all now than later. It hink it wise to bring suits inside sees. 20, 22, 
26, and 34, all in 31-23, especially as they are in Naval Reserve. Adverse reports on 
fraud and beginning of work on all sections. Advise whether you concur. Please 
show this to Attorney General. 

Justice. 

[Telegram. J 

Department of the Interior, 

General Land Office, 

Washington, January 5, 1917. 
E. J. Justice, San Francisco, Cal.: 

Your telegram 28th ultimo recommending suits against lands in sees. 20, 22, 26, and 
and 34 of T. 31 S., R. 23 E. My judgment proper course would be to request and allow 
claimants these lands procure agreements act August 25, 1914. I therefore can not 
recommend suit, but as this department has deferred to views your department and 
Secretary of Navy on matter of contracts in Naval Reserves leaving no other method 
but suit and receivership to protect Government's interest, I will not interpose objec- 
tion to that course. 

* Tallman, Commissioner. 

Department of the Interior, 

General Land Office, 
Washington, Janvxiry 8, 1917, 
The honorable the Attorney General. 

Sir: For your information I am inclosing herewith copies of a telegram addressed 
to me by Special Assistant E. J. Justice, dated December 28, 1916, relative to the 
institution of suits against the claimants of sees. 20, 22, 26, and 34, of T. 31 S., R. 23 E.^ 
M. D. M., California, and my answer thereto dated January 5, 1917. 
Very respectfully, 

Clay Tallman, Commissioner. 



January 11, 1917. 
The Secretary of the Interior. 

Sir: Referring to Commissioner Tallman 's letter of the 8th inclosing tleegraphic 
correspondence between himself and Mr. E. J. Justice of this department, I have the 
honor to inform you that the latter has been authorized to file suits against the claimants 
to oil lands in sees. 20, 22, 26, and 34, T. 31 S., R. 23 E., in naval petroleum reserve 
No. 2, in California. 

This conclusion has been reached after conference with Mr. Justice, who is satisfied 
that the claims were based on locations made through the use of dummies. He also 
believes that many of the claims to these lands are otherwise defective. While the 
commissioner in his telegram to Mr. Justice suggested that the claimants should be 
allowed to enter into agreements under the act of August 25, 1914, nevertheless he 
concluded by stating that he would interpose no objection to the institution of suits 
and the appointment of a receiver to protect the Government's interest in the land. 
Very respectfully, 

T. W. Gregory, Attorney General. 
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Senator Swanson. Within the last four or five days ? 

Mr. Justice. Yes. 

Senator Swanson. That has ah-eady been included, I think. 

Mr. Justice. I was asked this morning by Senator Swanson to 
give a list of companies that have operated in the naval reserve. 
This was prepared by Secretary Daniels and presented to the Public 
Lands Committee. 

Senator Swanson. That will be included in the record. 

(The list is as follows :) 

The following are the companies operating in the naval petroleum reserves who will 

be benefited by this act: 

Capital stock. 

Associated Oil Co $40, 000, 000 

Boston Pacific Oil Co 1, 000, 000 

California Amalgamated Oil Co 5, 000, 000 

Caribou Oil Co 1, 000, 000 

General Petroleum Co 50,000,000 

Honolulu Consolidated Oil Co 5, 000, 000 

North American Consolidated Oil Co 5, 000, 000 

Northern Exploration Co 

Record Oil Co 

St. Helens Oil Co » 597, 192 

Standard Oil Co 100, 000, OOQ 

Union Oil Co 50,000,000 

United Oil Co 2,800,000 

Of this number, only one, the Boston Pacific, is a member of the Independent Oil 
Producers' Agency, which is supposed to be an association of small companies, and 
one is an English company, whose capital stock is quoted in pounds sterling. 

Senator Swanson. Have you an expert whom you could obtain 
within a reasonable time to testify as to what these oil wells that have 
been drilled would be worth to the Government ? 

Mr. Justice. I have already had that done by a man who, I think^ 
is about as good as anybody else. I have had that done as to all these 
lands. He estimated them. 

Senator Swanson. That is as to the value of the land ? 

Mr. Justice. Yes, all the lands. 

Senator Swanson. Will you get a statement of that specifically and 
another statement 

Mr. Justice (interposing). May I say right here. Senator, that I 
would like you to let your clerk wire Mr. J. H. G. Wolf, in my office, 
and make a request for that? Of course, his valuation was made 
some time ago, when oil was about 40 or 50 cents a barrel, and his 
valuation is based upon those figures, but now oil has gone up to 
70 to 75 cents, and that would make the valuation higher, in view 
of that additional profit. 

(The telegrams asked for are as follows:) 

[Telegram.] 

Washington, D. C, January 18, 1917. 
J. H. E. Wood, 

217 Federal Building, San Francisco, Cal. 

At the suggestion of E. J. Justice and for the information of the Senate Naval Affairs 
Committee, send valuation made by you of each quarter section of public lands in 
second naval reserve. 

B. R. Tillman, 
Chairman Committee on Naval Affairs. 



1 



Founds sterling. 
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San Francisco, Cal., January 18, 1917, 
Senator B. F. Tillman, 

United States Senate, Washington: 

Your wire of the 18th. No money valuation of lands made since the one furnished 
to Mr. Justice in December, 1915, since which time the fundamental conditions of 
the oil business have so changed as to make previous estimates obsolete. Price of 
low-^vity oil at well then 40 cents, now 73 cents, and $1 for high gravity. Said 
previous valuation for Mr. Justice figured total of $17,413,000 for 7,822 acres of the 
then reasonably proved unpatented acreage. The most recent valuation furnished 
was to the Navy Department, in report dated November 29, 1916, and was upon the 
probable total quantity of oil extractable from all the various classes of lands within 
the reserve. Your wire is interpreted to demand a money valuation of the unpat- 
ented lands in reserve No. 2, to oe based on present oil field and market conditions. 
The figures here submitted are the values that in my opinion a prudent operator would 
probably be willing to pajr to-day for the land alone, exclusive of improvements and 
exclusive of the depreciation of oil contents through recent operations. The figures 
are not a scientific appraisement of values based upon a survey of each individual 
tract of land, a matter not yet undertaken. 

Estimates here given are for the entire acreage of unpatented lands, amounting to 
11,265 acres, and the total value thereof is figured at $30,636,250. The value per acre 
per legal subdivision is as follows: In township 31 south, range 23 east, section 8, 
«outh half, speculative value; section 18, all, $1,000 per acre average; section 20, all, 
$2,250 average; section 22, south half, $4,000; north naif, $2,000' average; section 26, 
southeast quarter, $5,000; north half, $2,750 average; section 28, northeast quarter, 
$6,000; southeast quarter, $3,000 average; southwest quarter, $1,750 average; north- 
west quarter, $2,500 average; section 34, east half, $7,500; west half, $4,000 average. 
In township 32 south, range 23 east, section 2, northeast quarter, $6,000; southeast 
quarter, $2,500 average; southwest quarter, $1,250 average; northwest quarter, $5,000 
average; section 12, northeast quarter, $3,500 average; southeast quarter, $1,500 
average; southwest quarter, $500 average; northeast quarter, $2,500 average. In 
township 31 south, range 24 east, section 30, north half, speculative value; southeast 
quarter, $500; southwest quarter, $1,500 average; section 32, north half, $1,000 average; 
north half of south half, $4,000 average; south half of south half, $7,500. In townsmp 
32 south, range 24 east, section 2, northeast quarter, speculative value; southeast 
quarter, $500 average; northwest quarter, $250 average; section 4, northeast quarter, 
$500 average; southeast quarter, $2,500 average; southwest quarter, $4,000; northwest 
quarter, $2,500 average; section 6, all, $7,500; section 8, north half, $7,500; southeast 
quarter, $4,000; soutnwest quarter, $3,000; section 12, west half of west half, $4,000; 
east half of west half, $1,000 average; east half, speculative value; section 14, north 
half, $3,000; south half, $2,000 average; section 18, northeast quarter, $2,000; north- 
west quarter, $1,000. In township 32 south, range 25 east, section 18, all, speculative 
value. Where the word "average*' is used following an acreage value, it means that 
part only of that particular subdivision is proved ground, the remained being either 
unj)roven or disproven, and the figure stated is the computed average value of the sub- 
division. The valuations herein reported are based on prices of crude oil, as herein 
indicated. Late continued heavy withdrawals of oil stocks in California, induced 
by both reduced production and increased consumj)tion and entirely independent 
of war conditions, point to rising prices for some period, with consequent enhanced 
value of these lands. 

J. H. G. Wolf. 

Senator Swanson. Have you any expert you could get, or have 
you a competent person, who could tell the Government what it 
would be worth to the Government — these wells that have been 
drilled, and the money expended upon them; in other words, if the 
Government was to replace one of these wells already drilled, in case 
the Government would have to use it, what would it be worth to put 
another well there ? Can you get a man to put an estimate upon that ? 

Mr. Justice. I have had a man who has done work for me, a very 
high-class man, who knows his business, and who has supervised the 
drilling of many wells. He is a very capable man. He was with the 
K. T. & O., a Southern Pacific subsidiary. They thought him a very 
capable man. 
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Senator Swanson. What is his name ? 

Mr. Justice. His name is E. B. Lattram. 

Senator Swanson. Take this section 34. If the Government re- 
covered that section, and took steps to continue the use of these wells, 
what would it cost the Government, in section 34, to reproduce these 
wells, and what would the Government really get when it got pos- 
session of these wells ? 

Mr. Justice. That could be given you. * 

Senator Swanson. That is what I want. I would like to have that 
for all the wells in this reserve, itemized as far as you can get them. 

Mr. Justice. That would take some time. 

Senator Swanson. About how long would it take ? 

Mr. Justice. A week or so. It would take that long, if a man sat 
right down and had the logs. If they furnish the logs, a man can 
make up an approximate statement in his office for those wells 
drilled in that field. He would have to see how many wells were 
producing emulsion. The logs and production records ought to 
show that. 

Senator Swanson. Is there anything else you would Uke to state 
to the committee, Mr. Justice ? 

Mr. Justice. I had a supplemental memorandum showing the 
further developments on the trial of the McMurtry cases, subseauent 
to the date of this memorandum I have already put in. I would like 
to hand that to you. 

Senator Swanson. Hand it to the clerk, and it will be included in 
your remarks. 

Mr. Justice. I do not know whether it is here or not. 

Senator Swanson. You can send it to the clerk, then, when you 
get it. 

Mr. Justice. All right. 

Senator Swanson. Are there any other remarks or questions which 
any other Senator desires to ask Mr. Justice? Are there any other 
Senators who desire to ask Mr. Justice any further questions ? 

(No response.) 

Mr. Justice. Here it is. I have it. Senator. 

Senator Swanson. Just include that in the remarks. 

Mr. Justice. This memol'andima begins just this way — I just 
merely want to call your attention to it now, to show you why I 
regard it as material: 

In the trial of recent suits [giving the numbers], additional light has been shed on 
the so-called McMurtry locations. AH of the lands located by Mr. McMurtry on Feb- 
ruary 1, 1909, with the names of the so-called New York locators, had been previously 
located on January 1, 1907, with the names of the so-called Chicago locators. This is 
not true as to all of section 28. 

You will notice. Senators, that additional light has been shed on 
the so-called McMurty locations. That came from further examina- 
tion of the witnesses m court. 

Senator Swanson. I see. Does any member of the committee de- 
sire to ask Mr. Justice any further questions ? 

(No response.) 

Senator Swanson. We thank you very much, Mr. Justice, for ap- 
pearing before the committee. 

Mr. Justice. I was very glad to do so. 
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Senator Swanson. What is the further pleasure of the committee t 
Mr. Pittman, you have not finished your statement. 

Senator Pittman. Oh, well 

Senator Swanson. Would you rather have the chairman present ?^ 

Senator Pittman. Yes. 

Senator Phelan. What is the purpose of the record, Mr. Swanson f 

Senator Swanson. It is the record of the proceedings here. It 
will be printed. ^ 

Senator Phelan. Senator Pittman made a beautiful statement the 
other day when there was no reporter here. 

Senator Swanson. Senator Pittman may make any additional 
statement he may desire. 

Senator Phelan. I expect to receive a letter from the Secretary 
which I would Uke to have filed. 

Senator Swanson. If there is no objection, that will go in. If there 
is no objection, Mr. Pittman may make any additional remarks, or 
submit any statement he may desire. • Senator Pittman, is there 
anything further you wish to say to the committee, or would you 
rather wait until the chairman is present ? 

Senator Pittman. I would rather wait until the chairman is 
present. 

Senator Swanson. All right. If there is nothing further, the 
committee will adjourn. 

(Whereupon, the committee adjourned, to meet at the call of the 
chair.) 

The supplemental memorandum referred to by Mr. Justice is as 
follows: 

In the trial of recent suits, A 41, 42, and 43, equity, involving the northwest, north- 
east, and southeast quarters of section 28, township 31 south, range 23 east, additional 
light has been shed on the so-called McMurtry locations. 

All of the lands located by Mr. McMurtry on January 1, 1909, with the names of 
the so-called New York locators, had been previously located on January 1, 1907, 
with the names of the so-called Chicago locators. This is not true as to all of section 
28. In section 28 only the north half of the north half and the south half of the south- 
east quarter and the northwest (quarter of the southeast quarter — ^that is, 280 acres — 
had been previously located, using the names of the Chicapro locators. After making 
the Chicago locations on section 28, Mr. McMurtry 's attention was called to the fact 
that H. C. Stratton was claiming the land under certain locations, and he therefore 
conveyed it to Stratton. However, the land became vacant on December 31, 1908, 
and he therefore, on January 1, 1909, located it in tne names of the New York locators. 
AH the other lands, however, referred to in my previous memorandum had been pre- 
viously located in the names of the Chicago locators, and McMurtry was at the time 
he made the New York locations actually claiming those lands under the Chicago 
locations, so that section 28 is the only section where there is any material difference 
as to the situation with respect to McSfurtry on January 1, 1909. 

Mr. McMurtry was again placed on the stand during the trial of A 41, 42, and 43^ 
and testified to substantially the same facts as he formerly had testified to in A-38, 
On cross-examination by Mr. Charles S. Wheeler, referring to the manner in which 
the so-called New York locators were settled with, and in explanation of the distri- 
bution of the stock of the Pacific Oil l^ands Co., he testified as follows: 

Pages 511-512, volume 2: 

"Q. Well, I wish you would explain to me, or, rather, to his honor and to me,, 
upon what you base that. 

* * A. The locators possibly spent 5 minutes signing their names to a power of attorney ► 
I, in turn, spent, you might say, 11 years in accomplishing or getting what we had m 
the Midway field. I located those — filed these locations in 1909. From the time the 
locations were filed imtil derricks were put up on every quarter section it was a con- 
stant fight. On one separate, distinct occasion seven men came into the field armed 
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"with Winchester rifles to put us off the ground . I have had to fight — ^that literally, not 
theoretically — ^in order to hold this property. I have spent money on it, and 1 con- 
sider that my time that I have put in on that property is worth all that I got for it — 
yes, and more, because I would not go through it again for what I made out ot it.'' 

Page 525, volume 2: 

"Q. I will ask you generally, as you now recall you have given your reasons for 
your opinion, why it is just? 

"A. Yes, sir. 

^'Q. You can not at this time think of any more reasons? 

"A. No. As I have stated, the locators gave perhaps 5 minutes to signing those 
powers of attorney, perhaps 10 minutes to the ratification, and I gave all of my time 
and experience, got something for them that they did not have; consequently I am 
entitlea to the percentage that I received." 

The testimony in answer 38 and also in answers 41, 42, and 43 shows that the contract 
with the Associated Oil Co. was assigned to the Pacific Oil Lands Co. and constituted 
the assets of that company. The Pacific Oil Lands Co. was incorporated with a capital 
stock of 11,000,000, with 1,000,000 shares of stock, par value $1. That stock was 
distributed as follows: L. B. McMurtry, 472,750 shares; E. A. Hoeppner, 427,750 
shares; F. E. Harrison, 22,500 shares; each locator, 1,000— 32,000 shares; total, 1,000,000 
shares. 

The above explanation of Mr. McMurtry puts the whole transaction in a nutshell, and 
shows conclusively that those locators were simply performing a service for Mr. Mc- 
Miutry, and that the locations of January 1, 1909, were made solely for the purpose of 
protecting the interests which Mr. McMurtry had already acquired, or was attempting 
to acquire. It will be noted that he states that he had spent 11 years in accompllshlQg 
or getting what he had in the Midway field. During the course of his examination in 
A-41, 42, and 43 the court called his attention to the fact that the powers of attorney 
from the New York locators were not secured until December 18, 1907, and that the 
locations were not made until January 1, 1909, and that the Associated Oil contract 
was made on August 4, 1910, so that the period during which the New York locators 
actually held any interest, if any, was far short of 11 years. 

The testimony in A-38, and also in A-41, 42, and 43, shows that 16 of these locators, 
in the fall of 1910, and 16 during 1911, received checks for |250 each. The following 
indorsement was on the back of the checks referred to: 

"Received from L. B. McMurtry $250 in full payment for all my right, title, and 
interest in and to all lands located by said L. B. McMurtry on my behalf in Kern 
County, Cal., pursuant to a power of attorney made by myself and others to said L. B. 
McMurtry bearing date the 19th day of December, 1907. " 

The record in A-38 and A-41, 42, and 43 also shows that in the fall of 1910 all of these 
locators, with the exception of Daniel Darling, who was deceased, signed confirma- 
tions of their powers of attorney. This was subsequent to the date of the Associated 
Oil contract, and the confirmations were secured at the request of the Associated Oil 
Co. 

The testimony of all of the locators who were on the stand and of Ij. B. McMurtry 
shows that they at no time knew anything of what was being done or of what had 
been done, upon how many claims they were located, what the lands were worth, or 
where the lands were located, other than that they were in the State of California. 
The testimony shows that none of them ever made any efforts to ascertain the facts. 

These transactions and circumstances are referred to to show that there is nothing 
in the entire transaction that is consistent with the theory that any of those locators 
were bona fide locators, acting for their sole use and benefit. 

So far as section 32 was concerned, the original contract of October 8, 1908, was 
changed so as to include only the north half. The evidence shows that Mr. McLeod 
and his associates remained in possession in the fall of 1908, and actually started devel- 
opment work on the north one-half of that section . The location of January 1 , 1909, by 
a different set of locators, made no difference in the possession or the occupancy of that 
land. The record in A-38, involving the northeast J of sec. 32, twp. 31, range 23, 
shows that so far as the north J of sec. 32 is concerned, all of those up to the time of 
the appointment of a receiver in possession and occupancy of the north one-half of 
section 32, namely, the California-Midway Oil Co., the Thirty-two Oil Co., and cer- 
tain individuals who organized the Byick Oil Co., secured their rights prior to January 
1, 1909, through the original agreement entered into on October 8, 1908, between Mrs. 
J. M. McLeod, acting through J. M. McLeod, and L. B. McMurtry. This is not true 
of the Associated Oil Co. However, at the time the Associated Oil Co. entered into 
its contract of August 4, 1910, with the so-called New York locators, and L. B. McMur- 
try, acting for himself, and under his power of attorney from the New York locators, 



92 OIL LAND LEASING BILL. 

the records of Kern County show that the New York locators had' parted with what- 
ever interest they might have had. 

On May 17, 1909, a new contract was entered into by McMnrtry, acting as attorney 
for the New York locators, affecting the north one-half of section 32, and J. M. Mc- 
Leod, the general terms of which were the same as the original contract entered into 
in the fall of 1908. 

On November 26, 1909, the Thirt)[-two Oil Co., the assignee of McLeod's interest 
in section 32, entered into a lease with the California Midway Oil Co. for a portion 
of the north half of section 32. In that lease reference is made to the agreements of 
1908. The general terms of the agreement of November 26, 1909, were the same as 
the terms of the agreement of November 26, 1908. In other words, all of the con- 
tracts, agreements, leases, etc., entered into after January 1, 1909, recognized the 
rights of McLeod, acquired prior to January 1, 1909, and acquired under the admitted 
fraudulent and dummy character of the so-called Chicago group of locators. 

Under the original agreement, and also in the subsequent agreements, L. B. 
McMurtry retained an interest in section 32. The same is true as to the other lands 
heretofore referred to, concerning which Mr. McMurtry and Mr. McLeod had agree- 
ments. Generally speaking, Mr. McMurtry 's interest was one-half of the lands 
involved. In section 32, however, he retained the north 100 acres in each quarter 
section. 

The evidence in A-38 shows that on December 3, 1§09, the 32 New York locators 
assigned to one C. L. Claflin certain agreements, as follows: 

Agreement dated February 4, 1909, between L. B. McMurtry as attorney in fact, 
and J. M. McLeod, affecting all of section 20, township 31, range 23. 

Agreement of January 9, 1909, between the same parties, affecting all of sections 
22 and 26, township 31, range 23. 

Agreement dated May 17, 1909, between the same parties, affecting all of section 
34, township 31, range 23. 

Agreement dated May 17, 1909, between the same parties, affecting the north half 
of section 32, township 31, range 23. 

On December 4, 1909, C. L. Claflin transferred and assigned to L. B. McMurtry all 
those certain agreements mentioned above. It therefore appears that on December 
4, 1909, the so-called New York locators had parted with whatever interest they had 
in the agreements affecting the above-described lands. 

There was introduced in evidence in A. 38, contract between L. B. McMurtry, 
acting for himself, and also acting under his power of attorney for the New York 
locators and the Associated Oil Co., dated August 4, 1910. That contract refers 
specifically to the north 100 acres of the northeast quarter of section 32, and 60 acres 
in the northwest quarter of section 32. The contract also refers to other contracts 
of the same date, by which McMurtry, acting for himself and under the power of 
attorney for the New York locators, sought to dispose of, to the Associated Oil Co., the 
following additional described lands: 

N. J of N. i sec. 34, Twp. 31 S., R. 23 E; S. i of S. i sec. 34, Twp. 31 S., R. 23 E. 
N. i of N. i sec. 26, Twp. 31 S., R. 23 E.; S. i of S. i sec. 26, Twp. 31 S., R. 23 E. 
N. i of N. i sec. 22, Twp. 31 S., R. 23 E.; S. i of S. i sec. 22, Twp. 31 S., R. 23 E. 
N. i of N. i sec 20, Twp. 31 S., R. 23 E.; S. i of S. J sec. 20, Twp. 31., R. 23 E. 
1,440 acres in all. 

It therefore appears that at the time the Associated Oil Co. secured these 
lands from McMurtry, and that McMurtry was acting on behalf of the New York 
locators, that the New York locators had actually parted with their interest, and that 
McMurtry J himself, held whatever interests they might have previously had. 

The assignments of December 3 and December 4, 1909, above referred to, were 
recorded December 6, 1909, long prior to the date of the contract with the Associated 
Oil Co. At the time the Associated Oil Co. entered into this contract of 
August 4, 1910, it knew, also, that J. M. McLeod was in possession of at least some 
of these lands, under agreements with McMurtry, made prior to January 1, 1909, and 
that after the making of the location of January 1, 1909, McLeod or his associates or 
Assignees were in no way disturbed, but did, as a matter of fact, remain in possession, 
and continue in the development of the lands under the terms of the agreements 
entered into in the fall of 1908. 

The evidence in A-38 shows that the so-called Chicago locators were, without 
question, dummy locators. The evidence as to the New York locators shows that 
some of them intended to permit their names to be used in the interest of L. B. 
McMurtry. Others testified that they expected some benefit, the extent of which 
was not made clear. 

The evidence in A-38 shows that some time in the fall of 1908, both McLeod and 
McMurtry consulted with C. L. Claflin, their attorney, at Bakersfield, relative to the 
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validity of the so-called Chicago locations. It appears that there were some differ- 
ences between the names as they appeared on the locations, and as they appeared 
on the power of attorney. Mr. McLeod and Mr. McMurtry both testified that in Mr. 
Claflin's opinion the vafidity of the so-called Chicago location was doubtful. It was 
for that reason, as testified by Mr. Murtry, that he relocated the lands on January 1, 
1909, using the names of the 32 New York locators. With reference to this, the court, 
Judge Robert S. Bean, on page 1441 of the record, made the following statement: 

"The Court. Now, Mr. McLeod was advised that there was some doubt about the 
location under which they were claiming, and he left that matter to be fixed up by 
the attorney, who, you say, was also Mr. McMurtry 's attorney. 

*'Mr. Mitchell. Yes, and whom Mr. McLeod consulted. 

*'The Court. And in order to fix that up McMurtry made, under his New York 
power of attorney, this location of 1909. 

*'Mr. Mitchell. Yes; on the assumption that the locations of 1908 were worthless. 

"The Court. Would it not, then, follow irresistibly that the 1909 locations were 
made for the benefit of McLeod and the other people, whoever they were, and not 
the locators?" 

Without going into any detail as to the evidence in A-38, relating to the manner in 
which Mr. McMurtry used the powers of attorney given to him by the locators, suffice 
it so say that the record shows that these lands were located, agreements, leases, and 
contracts were entered into by McMurtry, acting under his power of attorney, 
options were given and lands were sold, without the locators having any knowledge 
\matever that they were even located. The evidence shows clearly that McMurtry 
used the powers of attorney for his own use and benefit, and as his own individual 

groperty. The record is so clear on that question that the attorneys for the defense 
ave freely admitted that the evidence shows that there was a fraudulent use of the 
powers of attorney. As to the evidence of such transactions, the court, on pages 1437 
and 1438 of the record, volume 9, comments as follows: 

"The Court. If McMurtry had a power of attorney executed by locators in the 
utmost good faith he was equally charged with good faith in using that power of attor- 
ney, and if he took it and used it for his own pmT)oses and use, then it was a fraudulent 
transaction; it doesn't make any difference whetner the power of attorney was properly 
executed or not. 

"Mr. Tauszky. No; it was a breach of trust toward his principals. 

"The Court. Yes; and he couldn't get anything byit, oecause he could not use a 
power of attorney for his own profit in that way. If he had a power of attorney and it 
was executed in the utmost good faith and he took it out here and located lands for his 
own benefit and used it for that purpose, that would be a fraudulent transaction. 

"Mr. Tauszky. It would be a fraud as against his principals, but the Government 
wouldn't have anything to do with that, nor would the innocent party who dealt with 
the locator on the strength of that. 

"The Court. I think the Government would have something to say about it, too. 
He could not use that kind of a power of attorney to vest in himself large areas of the 
public domain in violation of the public land laws." 

The court also commented on this same situation on page 1734 of the record in 
A-3&, Volume 11, and the following is quoted: 

"The Court. I don't suppose you can contend on this, or any other case, that 
even if Mr. McMurtry had a valid power of attorney authorizing him to locate land 
for the use and benefit of the locators, that he could take that power of attorney and 
go into the field and use it for himself or anyone else. 

"Mr. Tauszky. Why, certainly not. It comes back to the proposition, if he vio- 
lated his trust to his principals, the locators, that does not make the location void, 
and does not make the locators double locators. If the agent, contrary to his duty to 
his locators, deals with his principals — deals with the property in the way in which 
he shouldn't deal with it, that can not affect the validity of the location at the time 
it was made, if it was made in good faith. 

"The Court. The locators had no interest in this property if he is dealing fraudu- 
lently with the power of attorney and using that for a fraudulent purpose to get the 
Property for himself. Now, if he does that, I do «ot think it makes any difference, 
f he made the location in good faith for the locators, and then afterwards, in breach 
of his trust with them, had dealt fraudulently, it voids the trust. 

"Mr. Tauszky. That is the claim in this case. 

"The Court. The evidence is very strongly that it was made for the piuT)ose of 
clearing up the title that McMurtry had already given." 

The evidence in A-38 shows just respect to the lands now claimed by J. M. McLeod, 
and for some of which he is now making application for patent, that in the fall of 
1908 both J. M. McLeod and L. B. McMurtry consulted C. L. Claflin, an attorney 
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in Bakersfield, and were advised that the Chicago group of locations was invalid. 
This apTpliee not only to section 32, but to all of the lands which had been located 
in the midway field, and were approximately the same lands which were subsequently 
re-located in January 1, 1909. In fact, Mr. McMurtry has testified that the reason 
these lands were re-located on January 1, 1909, was because of the advice given him 
by C. L. Claflin, and that these locations were made for the purpose of protecting 
the possession which L. B. McMurtry had prior to January 1, 1909, or the right of 
possession which he had in some manner conveyed to J. M. McLeod. In other 
words, a situation similar to that existing in section 32 existed as to all of these lands, 
and the comments of the court with respect to the locations on section 32 apply with 
equal force to the locations made on other lands, and under which J. M. McLeod is 
now claiming, and has actually made applications for patent in a large number of 
cases. 

This situation, as to the knowledge of the fraud existing with respect to the locations 
made on these lands, applies not only to J. M. McLeod, personally, but applies to 
those holding under him, because the record shows that the various lessees and pur- 
chasers acquired their rights prior to January 1, 1909, with the exception of the Asso- 
ciated Oil Co. The Associated Oil Co., however, can not disclaim knowledge of the 
fraud, because the records of Kern County show that at the time it attempted to se- 
cure, through the locators, whatever rights they may have had, that is on August 4, 
1909, the locators had parted with all their interest in the lands. 

The lands sought to be conveyed to the Associated Oil Co. were those lands which 
were retained by McMurtry himself at the time he made the agreements with McLeod, 
and those are the lands referred to by his honor. Judge Bean, when he stated, on page 
1438 of the record in A-38, that "he could not use that kind of a power of attorney to 
vest in himself large areas of the public domain in violation of the public land laws." 

CD. Hamel. 

NOTE. 

At the hearing before the Senate Naval Affairs Committee Senator Swanson asked 
me for information as to what lands in Naval Reserve No. 2 were fraudulently entered. 

I have not time before the record is printed to give this information as to each le^l 
subdivision though I have the necessary data accessible. I give the information 
generally. If it is desired in detail I can have that made up for the committee later. 

There have been, or now are, 45,435 acres of unpatented oil land, the title to which 
is being investigated, on the west side of the San Joaquin Valley, Cal., and in the 
developed oil fields. Thirty-nine thousand five hundred and twenty-five acres is 
pending on applications for patent and for 5,911 acres of it application for patent 
has not been made; that is, 13 per cent of the whole is not involved before the General 
Land OflSce and 87 per cent is. 

Oil is now bein^ produced from legal subdivisions embracing 22,208 acres and there 
are legal subdivisions embracing 23,227 acres of this total from which is not now being 
produced. 

Of the land in controversy, from which oil is being produced, 13,675 acres of the 
45,435 acres referred to is in the Naval Reserves. 

Of the 39,123 acres of oil land reported on as to bona fides 21,633 acres have been re- 
ported as being based on fraudulent claims by the special agents of the Land Office 
who investigated the facts. 

Of the total acreage examined as to whether it was entered before or after the with- 
drawal order it is reported that 27,467 acres, or 72 per cent, out of a total of 38,200 acres, 
was entered after the withdrawal of September 27, 1909. 

Ten thousand seven hundred and thirty-three acres entered upon and work b^un 
before the withdrawal, or 28 per cent of the 38,200 acres so examined, was reported on 
favorably on that feature. A large part of that 10,733 acres so entered was based on 
fraudulent entries and claims. 

Adverse proceedings have been directed by the Commissioner of the General Land 
Office as to 20,482 acres, or about 50 per cent of the amoimt for which applications for 
patent are pending. 

Hearings have been applied for as to 10,791 acres, or about 50 per cent of the land 
against which adverse proceedings have been directed. 

Hearings have been begun as to Honolulu section 6 as to the bona fides of the 
so-called locators. 

Three thousand seven hundred and eighty acres have been clear listed. This 
amount includes the Honolulu claims. 

One thousand three hundred and eighty acres are under contract under the act of 
August 25, 1914. 
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Api^lications for patent are pending for this land, and one-eighth of the oil is being 
-deposited to await the determination as to title. 

Suits have heretofore been brought for 6,361 acres. This includes all the lands 
Irom which oil is being taken whidi are not involved in an application for patent 
smd such producing lands as are so involved which the Land Office has requested 
<xr agreed may be sued for. In addition bills are being drawn in suits against sections 
22, 26, and 34 in naval reserve No. 2. 

I have already fully explained why these suits were not brought sooner. (See 
tel^;raphic correspondence between me and the commissioner and letters between 
tbe Attorney General and commissioner as set out in this record.) 

One receiver is in control or has supervision of 4,400 acres of productive oil territory. 
Se has in hand or under control about 15,000,000 in money or oil, most of which he 
has produced in a little more than two years, and in addition he has spent lai^e amounts 
to repair damage done by improper drilling by the defendants. 

The situation in Wyoming is in many repects as bad as in Cahfomia, but that is 
4uiother story, too long to relate here. 
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WEDNESDAY, JANXTABY 17, 1917. 

United States Senate, 
Committee (5n Naval Affairs, 

WdsMngtoUj D. C, 

The committee met, pursuant to call, at 10.30 o'clock a. m., in the 
committee room, Capitol, Senator Benjamin R; Tillman presiding. 

Present: Senators Tillman (chairman), Swanson, Bryan, Johnson, 
Chilton, Smith of Maryland, Phelan, Pittman, Clapp, Lodge, Page, 
and Poindexter. 

The committee proceeded to consider the suggestions of Secretary 
Daniels relative to the leasing of lands on the California Naval Petro- 
leum Reserve, which is pending before the Senate in a bill reported 
from the Committee on Public Lands. 

The Chairman. The committee will come to order. Senator Pitt- 
man, I understand you wish to make a statement, and we will hear 
\ ou at this time. 

STATEMENT OF SENATOB KEY PITTMAN, OF NEVADA. 

Senator Pittman. The committee has now under consideration 
the provisions of the bill H. R. 406, known as the " Ferris leasing 
bill," sometimes inaccurately described as the " oil leasing bill." 

This bill has been twice favorably reported by the Committee on 
Public Lands of the Senate. The reason and necessity for the act 
is this: 

On September 27, 1909, President Taft issued an order or procla- 
mation withdrawing about 3,000,000 acres of public lands from the 
operation of the mining laws then existing, as far as oil, potash, 
l)hosphates, and other nonmetallic minerals are concerned. The 
order of withdrawal stated that the land was withdrawn for the 
purpose of preserving it pending the enactment of suitable mining 
legislation for the prospecting for and the development of such 
minerals. 

Upon the incoming of the present administration, the President in 
liis first message to Congress called attention to the necessity of such 
legislation and urged upon Congress that it act in the matter without 
delay. 

A bill similar to the one now under consideration passed the 

House of Representatives during the Sixty-third Congress, and 

then in slightly modified form was approved by the Public Lands 

Committee of the Senate, and on the 2d day of March, 1915, was 

passed by the Senate. The bill went into conference between the 

two Houses and died with the Sixtv-third Congress. 

3 
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The present bill was passed through the House of Representatives 
at the first session of the Sixty-fourth Congress, and at the same 
session was favorably reported to the Senate by the Public Lands 
Committee of the Senate. 

On the 13th day of December, 1912, certain portions of the with- 
drawn area were designated as " naval oil reserves." 

The bill, as reported to the Senate by the Public Lands Committee, 
granted certain remedial legislation to private claimants of oil lands 
within certain of these naval reserves. The Navy Department 
strenuously opposed these provisions of the bill. 

On the other hand, a number of the Western Senators who op- 
posed the general leasing policy provided in the bill were equally 
as insistent that the dictates of justice required that such provisions 
for relief of individuals be included in the bill, and plainly indicated 
that if such provisions were eliminated they would use every power 
to defeat the bill. 

The Senators having the bill in charge were satisfied that it 
would be impossible to pass any such legislation unless a compro- 
mise could be reached that would be satisfactory to both the Navy 
Department and the Senators who were insisting upon remedial 
legislation for private claimants. With this in view, a joint com- 
mittee of conference was had consisting of three representatives of 
the Senate Committee on Public Lands, three representatives of 
the Pubnc Lands Committee of the House, and representatives of the 
Navy Department, the Interior Department, and the Department 
of Justice. After several days' discussion of the matter by this joint 
conference committee, a proposal was made for the consideration of 
the three departments with the request that they either agree to such 
proposal or make counter proposals. The representatives of the 
three departments met separately from the other members of the 
committee, at which meeting the representatives of the Interior 
Department proposed an amendment to the bill in the nature of a 
substitute for the provisions therein contained with regard to oil, 
known as the "Phelan" amendment. The Navy Department and 
the Department of Justice declined to approve this proposed amend- 
ment, so the conference dissolved. 

Immediately following the dissolution of the conference the Pub- 
lic Lands Committee of the Senate voted to adopt the proposal of 
the Interior Department as a committee amendment to be offered 
upon the floor of the Senate as a substitute for the so-called " Phelan " 
amendment which is contained in the bill. This proposed amend- 
ment, in effect, provides that those claimants of oil lands who have 
actually producing oil wells upon their lands within naval reserve 
No. 2, and who had asserted their claim to such land under the min- 
ing laws of the L^nited States and prior to approval of the Pickett 
Act of June 28, 1910, shall receive a preference right to a lease of 
such claims upon the payment of a royalty of one-eighth of the pro- 
duction and a compliance with the other general requirements of the 
leasing bill. 

The bill as amended by the committee only affects 5,600 acres of 
land, which is situated in naval reserve No. 2 in the State of Cali- 
fornia. It in no way affects the remaining 24,000 acres of land in 
the reserve, nor does it affect the 38,000-odd acres of land in naval 



OIL LAND LEASING BILL. 5 

oil reserve No. 1 in the State of California, or the 9,000-odd acres of 
land in naval oil reserve No. 3 in the State of Wyoming. 

The estimate of the Geological Survey and the Bureau of Mines of 
the oil contained in the three naval oil reserves is as follows : Naval 
oil reserve No. 1, 100,000,000 barrels; naval oil reserve No. 2, 300,- 
000,000 barrels ; naval oil reserve No. 3, 30,000,000 barrels. 

It will be noted that the bill does not divest the Navy of the oil 
in the 5,600 acres that it affects, but simply provides that the Navy 
shall obtain its oil out of these lands in the form of royalty through 
the leasing system rather than by attempting to directly mine it. 
The Navy contends that it can obtain more than one-eighth of the 
oil as a clear profit upon the production if it operates the land 
directly, while a number of oil operators contend that the Govern- 
ment will receive more surplus oil and greater benefits by operating 
the land under the general leasing system attempted to be established 
in the bill. It is admitted that this land must be operated, as it has 
upon it producing wells which can not be economically closed off. 
In fact, these wells are now being operated by a receiver appointed 
in actions instituted through the Attorney General's Office. 

It would be futile to attempt to discuss the probable results of 
such litigation. The representatives of the Attorney General's Office 
give it as their opinion that the Government will prevail in these 
suits, while able mining attorneys representing the individual claim- 
ants are equally as confident that the individual claimants will estab- 
lish their right to patent such lands. Most of the suits have been 
pending about two years, and no final determination has been had 
even in the courts of original jurisdiction with regard to such lands 
in naval reserve No. 2. The testimony of Mr. Justice, representing 
the Department of Justice, shows that the litigation is extremelj^ 
slow; that there are numerous witnesses to be examined; that these 
witnesses are scattered all over the country; and that the courts of 
California are congested with business. Even after a final deter- 
mination of the question in the courts of original jurisdiction, an 
appeal will lie first to the Circuit Court of Appeals and then by 
writ to the Supreme Court of the United States. Mr. Justice was 
unable to offer any opinion as to when the litigation might be finally 
ended. 

The Committee on Public Lands of the Senate Avas of the opinion 
that some, if not all, of these private claimants possessed equities. 
The committee desired, if possible, to end the interminable litigation 
on a basis that would be fair in the nature of a compromise to both 
litigants. It has accepted the proposal of the Interior Department 
and has offered it to the Senate as a proposed amendment to the 
bill, believing such amendment to be not only entirely fair but to 
the interest of the Navy Department. I believe that it is the con- 
sensus of opinion of the Public Lands Committee of the Senate 
that unless some such compromise is agreed upon no legislation look- 
ing to the development of the minerals in the withdrawn area can 
be passed — certainly not at this session of Congress. I have tried to 
outline the position taken by the Committee on Public Lands with 
regard to this whole matter. 

I do not believe that the proposed amendment will be injurious to 
the Navy. On the contrary, I am satisfied that the present litiga- 
tion is not only injurious to the Navy Department by reason of the 
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great expense and delay, but by reason of the adverse sentiment that 
is being aroused against the Navv Department by the belief upon 
the part of a great many that such department is arbitrary and un- 
reasonable in its refusal to make any attempt to reach an agreement 
with the members of the Public Lands Committee of the United 
States Senate, with Congress, and with the Department of the In- 
terior, which latter department has always had exclusive jurisdiction 
over all of the public lands and the minerals in such lands. 

The Chairman. Gentlemen of the committee, Mr. Justice is here, 
who has been attorney for the Department of Justice in the litigation 
already held, and inasmuch as he wants to go to New York to-day 
I think we had better examine him first. Mr. Justice, you may 
proceed. 

STATEMENT OF HON. E. J. JUSTICE, SPECIAL ATTOENEY FOR THE 

DEPAETMENT OF JUSTICE. 

Mr. Justice. Mr. Chairman, there is so much in this story that has 
become familiar to me since I have been in charge of these cases that 
I scarcely know where to begin. If the members of the committee 
find that I am rambling and going too much into detail, I shall be 
very pleased for them to call my attention to the particular things 
in which they are interested. 

Beginning not too far back, but with the beginning of these 
cases 

The Chairman. That is all we want. 

Mr. Justice. I will state to the committee that Mr. McReynolds, 
when he was Attorney General, wired me to come here, and when I 
arrived I first learned from him about this situation and some other 
matters. There were many things on the Pacific coast new to him 
when he first went in as Attorney General, some of them complicated 
and involved — among them the coal-fraud cases and frauds on the 
Navy in selling coal — these oil-lands disputes, etc. 

The Chairman. Where is your home? 

Mr. Justice. I live in Greensboro, N. C. 

The Chairman. You spoke about the Pacific coast as though you 
had been out there some time, and that Mr. McReynolds wired you 
to come here. 

Mr. Justice. I lived at Greensboro and practiced law and was 
not connected with the department irntU I came here to see Mr. 
McReynolds. 

The Chairman. Are you connected with the Department of 
Justice at all ? 

Mr. Justice. In these cases. 

Senator Page. You spoke of having some familiarity with affairs 
on the Pacific coast. 

Mr. Justice. I am referring to the period since I went there in 
1913. 

Senator Page. Only since then ? 

Mr. Justice. Yes, sir. I first went there to make a report of 
the situation generally. to the Attorney General. Omitting unneces- 
sary things, when I came back and made a report to the Attorney 
General, Mi. McReynolds, in February, 1914, I supposed I had per- 
formed the service which he wished me to perform out there. He 
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was desirous that I should go back there and try these oil cases, 
which assumed large proportions. There were two classes of them. 
They had been somewhat investigated by gentlemen employed by 
the Department of Justice under President Taft's administration. 

One class of them was known as the railroad fraud cases. They 
involved those odd-numbered red sections on that map [indicating a 
map on the wall] and other alternate odd-numbered sections. 

The Chairman. The old land grants to the railroads during the 
war — about the time of the Civil War. 

Mr. Justice. These lands were granted to the Southern Pacific 
Raih-oad in 1867. 

The Chairman. Just after the war, then. 

Mr. Justice. The act of July 27, 1867, granted every alternate 
odd-numbered section of land in 20 miles each side of the Une of 
road with certain rights accruing to the company in the event they 
lost any of those lands for any reason because acquired by others — 
individual rights had attached with respect to them. In that event 
the railroad company was allowed by tne grant to select indemnity 
lands, that is, 'section for section and quarter section for quarter 
section, to extend beyond its original 20 miles, to a total of 30 
miles — 10 miles farther on each siae. Most of the railroad land in 
suit was within the indemnity hmits, the consequence being that the 
railroad, having lost the base land, elected to go into these semiarid 
deserts and sefected these lands, because, as the Government con- 
tends, it foresaw there would be developed enormous oil fields. 

Senator Smith, of Maryland. That is, within the 10 miles addi- 
tional ? 

Mr. Justice. Yes; within the 10 miles additional. Some of it. 
Some of it was in the primary limits of a branch line we think was 
built in order to get some of this oil land. 

Senator Poindexter. Are all those lands involved in the litigation 
with the railroad — is the Government contesting with regard to all 
of them ? 

Mr. Justice. Yes, sir. AU the oil lands on the west side of the 
San Joaquin Valley. 

Senator Poindexter. On the ground they knew they were oil 
lands at the time they selected them ? 

Mr. Justice. Yes, sir; and we have gained one suit of 6,000 acres 
on the ground that the railroad perpetrated a fraud in filing a false 
affidavit 

Senator Pittman. That was Naval Reserve No. 1 ? 

Mr. Justice. Yes; in No. 1. 

Senator Swanson. They were exempted from taking mineral lands ? 

Mr. Justice. The language of the act was '* excepting all mineral 
lands except coal and iron from all operations of this grant." 

Senator Bryan. The reserves shown here [indicating] are not within 
Naval Reserve No. 2 ? 

Mr. Justice. The railroad lands extend throughout the San Joaquin 
Valley on the west side for 150 miles and 40 or 50 miles wide. 

Senator Bryan. My impression was all these sections on the map 
that are shown are in reserved section No. 2. 

Mr. Justice. Yes; reserve No. 1 is northwest of No. 2. I merely 
referred, in passing, to the fact that the court had set aside one of 
the patents for fraud. 
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Senator Poindexter. Is the case that they won fairly typical in 
general of the other cases ? 

Mr. Justice. Well, I think that the cases we are now trying are 
stronger on the facts with respect to the mineral character of the 
land and the fraud. We have brought Collis P. Huntington in direct 
touch with one of the witnesses and proved he was discussing the 
oil value of the land prior to the time they were patented, and, in 
fact, before they were selected. 

The proof is that they had acquired information of the oil values 
prior to selection and patent. 

Now, just one more word with respect to those odd-numbered 
sections — those red sections [indicating], I have been trying very 
hard, since I have been prosecuting these cages, to get the judge 
who is hearing them to restrain and enjoin the railroad company 
and its fuel department, known as the Kern Trading & Oil Co., from 
drilling any more wells on these lands until the suits are determined. 
He stated from the bench that he would not hesitate for a moment 
with the evidence as it is now if drilling wells on the _even-numbered 
sections did not render it necessary for protection. 

The Chairman. What judge is that ? 

Mr. Justice. Judge Bledsoe, the district judge. He has been 
taking testimony in these railroad cases since the 20th of January, 
1916. We are nearly through. I might say, in passing, there are 
166,000 acres of railroad land having an estimated value of from 
half a billion to a billion dollars. 

Now, he refused to absolutely enioin the defendant, the railroad 
company and its subsidiaries, from drilling wells there, but did indi- 
cate that he would enjoin them except that he would allow them to 
drill wells which were rendered necessary becauseof the drilling near 
the lines on even-numbered sections by others, as is shown on the blue 
and yellow sections on the map. 

Senator Lodge. Here [indicating on map]? 

Mr. Justice. Yes, sir. That is, if the claimants (the railroad com- 
pany and others) drilled close to the line — and you will see the wells 
on the odd-numbered sections are generally about 300 feet from the 
line — ^he would not enjoin them from taking the oil, because to do so 
would allow a part of it near the line to be taken out by the operators 
on the even-numbered sections, and if the Government itself owned 
the railroad lands it would have to do what the railroad itself is doing, 
to protect itself against the extraction of oil by operators on adjacent 
lands. That shows the necessity, if there is going to be any oil 
retained in the ground, of stopping — ^if it can be done lawfully — ^fur- 
ther drilling of wells in these naval reserves, and indeed in the land 
that the Government owns generally, else the progressive drilling of 
the claimants of these eveil-numbered sections wiU provoke drimng 
in the odd-numbered sections and increase the exhaustion. When 
drilling is done in these fields it should be under circumstances 
which will prevent imnecessary waste. Much has been said by these 
gentlemen who think they are entitled to relief legislation about the 
railroad^s creating the necessity for drilling in the even-numbered 
sections because of the drilling by the railroad company in the odd- 
numbered sections. With, however, a few exceptions, I find there 
are no wells drilled in the railroad sections other than fine wells. 

The Chairman. Will you please point out on the map where the 
railroads have drilled ? 
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Mr. Justice. Where the black spots are m the red squares. 

The Chairman. I don't see very many of those. 

Mr. Justice. There are not many. Most of the drilling has been 
done by those other gentlemen. Yon will see on section 9, for in- 
stance, north of section 16 

Senator Lodge. Along the edges. 

Mr. Justice. Where tne railroad wells are — a line of wells close to 
the south Une of section 9 and on the even numbered sections where 
there are other wells, there is not only a line of wells but many in- 
terior wells close together; the north half and part of the south half 
of section 16 is pretty well drilled up. The court has stated that he 
would enjoin drilling by the railroad company of any except what he 
called necessary deiensive offset wells. 

The Chairman. Mr. Justice, in your study of this question, are you 
able to tell us how far the drainage of the oil field goes back ? 

Mr. Justice. I have had that studied by some experts and have 
had their reports printed and have used them in this motion for an 
injunction. There is no hard and fast rule. You mean the extent 
of the drainage ? 

The Chairman. I mean the extent of the drainage — the suction. 
If a well is drilled in the center of one field, in one of these red sec- 
tions, will it draw all around it ? How far back will it go ? 

Mr. Justice. It depends on several things. It depends on the 
porosity of the oil sands, which is the sealed storage or reservoir 
for the oil. It depends on the measure of the gas pressure in the 
sands. If the pressure is, say — the rock pressure as they call it — 
500 pounds per square inch, that force will drive oil of a given gravity 
in a given sand farther than when you reduce the gas pressure by 
wastage or usage to half the pressure. It also depends in very large 
measure on the gravity of the oil. If it is a Lght oil, ana flows 
easily, or something Hkc water, that is one thing. If it is a heavy 
oil, and flows slowly, more like cold molasses, that is another thing. 
There are other conditions that I might mention, but that illustrates 
it. But the best answer I have been able to get, in studying the 

2uestion, is what the practical, careful, and intelligent operators 
o in drilling. Going back there to that section 9 again, you see on 
the left two wells very close together. 

The Chairman. I see them on the green section. 

Mr. Justice. Well, just north of that, if the Senator wUl put his 
hand on it — right there, those two [indicating]. Those two weUs are 
very close together. They were put there by the Kern Trading & 
Oil Co., which is the fuel department of the Southern Pacific RaUroad. 
It is one of the most eflBcient and well informed operating companies 
in the whole field. They did not drill those two weUs haphazard. 
They drilled them after a careful study of the formation, and what 
they did is an answer to your question. They drilled them that 
close together because they thought it was necessary to drill them 
as you see to get the oU out of the land. Those wells cost, I suspect, 
$30,000 or probably more. 

Mr. Titus. Probably more. 

Senator Poindexter. For the two ? 

Mr. Justice. Each. 

The Chairman. It cost $30,000 to drill each of them then? 

Mr. Justice. Yes, sir; in that field. 
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Senator Poindexter. What depth does the oil lay below the sur- 
face? 

A Voice. About 3,000 feet. 

Mr. Justice. If a well is drilled, the completeness of the exhaustion 
within the drainage area is in proportion as a particular part of that 
drainage area is close to the well; in other words, it drains more 
completely close to the well, but reaches a place after a while where 
it does not drill at all. 

Senator Poindexter. You mean ^' drain" ? 

Mr. Justice. I mean drain; yes. Now, the oil in that section 7 
we have been looking at. I think that section would not be drained 
at all through the wells now drilled. 

Senator Pittman. Might I interrupt vou there a minute, Mr. 
Justice ? You say on section 7 you coula probably make a perma- 
nent reservoir ? 

Mr. Justice. Of a larger part of the oil, if you would not drill any 
more wells on the surrounding section. 

Senator Pittman. There was some testimony adduced at some of 
the hearings — there are so many hearings I do not know which — 
to the effect that an oil field that had as many weUs driven through 
the oil-bearing strata and water-bet^ring strata, was never safe as a 
permanent reservoir again because of the brealdng down of the 
dome or top stratum, the stratum that protects the oil above, and 
permitting the water to break into the oil. 

Mr. Justice. Well, there is no reason why the water should be let 
into the oil at all. Generally, a man who lets water into the oil 
sand is very much Uke a man who sets fire to a forest to warm him- 
self when out opossum hunting. It makes a man who beheves in 
conservation sick to see how they have let the water into the oil sands 
when they could have cemented it off and prevented it. 

The Chairman. Have you had any evidence or facts to bear on 
this question? How many private operators have ruined the oil 
field out there by reckless arming ? 

Mr. Justice. In cases that have gone to final hearing, about 20 
defendants in cases referred to a master to take account as to what 
damage has been done by improper drilling by these 20 companies 
(7 cases, but probably 20 operators) to see how much damage has 
been done. The defendants insist that they are entitled to equities 
because they have spent their money, but my prediction will be that 
the master will find that many of them have done more damage by 
letting the water into the oil sands than they have done good i)J 
driUing the wells. Please see page 463 of the Attorney GeneraFs last 
report as to what is being done. 

Senator Smith of Maryland. How do they get the oil out of the 
sand? 

Mr. Justice. It fiows out by gas pressure or is pumped out. They 
strike a strata of water sand, here, lor instance, and oil sand here [in- 
dicating] and water sand here, and oil sand there [indicating]. That is 
a rough illustration. They ought, when they have drilled through 
the first water sand, and before they have eone into the oil sand, use 
cement, and cement it in such a way — ana it is done by good oper- 
ators every day, and no good operator lets water into the oil sand — 
as to keep out the water. 

Senator Chilton. He cases it off ? 
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Mr. Justice. Yes, sir; he cases it off, and cements it, and if nec- 
essary, plugs this hole below the water sand and then drills through 
the cement and puts in his casing. 

Senator Pittman. I do not disagree with you. At least, I do not 
have a different idea with you on that. I do not want to convey that 
impression. The evidence is very clear that they very successfuUy 
case off the water. 

Mr. Justice. They can 

Senator Pittman. Of course. 

Mr. Justice. They can case it off, but thev do not do it. 

Senator Pittman. You say they do not do it, but I can not see 
why, if a man owns oil property, and is a eood manager, he does not 
take as great care of that property as anything else. 

Mr. Justice. But they do not. 

Senator Pittman. Here is the testimony: In pumping oil out of 
those wells, they bring with it vast quantities of sand in many cases. 

Mr. Justice. Oh, yes. 

Senator Pittman. And they are creating a void under this stratum 
that is above the oil by taking the sand out from under it. They are 
relieving at the same time the gas pressure that holds up the stratum, 
and in other oil districts where they have worked it to a great extent, 
they have found that the roof, so to speak, would cave in. The water 
would not get around the casing in the weU, but it would apparently 
be admitted to the oil by caving in in places. 

Mr. Justice. Well, I do not think that is true for the same reason 
that the tunnel under the North River does not cave in. The sands 
were originally incased with deposits that have hardened and become 
impervious shales, which are hard and act as support shells or casings. 

The Chairman. Before you get away from tnat point, have you 
seen any increase in this careless drilling since these suits began ? 

Mr. Justice. No, sir: I have put them in the hands of a receiver 
and he has been shutting off the water. 

The Chairman. You think there would have been reckless drilling 
but for you action? 

Mr. Justice. Yes. As illustrative of that, a gentleman, whose 
name I can give, came to my ofl&ce and said, ''You have got my com- 
pany in the hands of a receiver here" 

The Chairman. Please give his name. 

Mr. Justice. It was Mr. Sweeney, attorney for the Miocine Oil 
Co. He said, ''You have got it in the hands of a receiver, and here 
is an oil sand, from which 1 am producing a fair amoimt, a profitable 
amoimt, of oil, and there is a man, and he is ffoing deeper and letting 
the water into my oil sand in order to rush aown as last as possible 
to the oil sand below, where he thinks he can get a thousand barrels 
a day, and he is not shutting off the water to protect the upper sand, 
but IS going right down.'' Both of those companies were sued, and 
he asked my assistance to help him get an injunction against the 
other operator to stop him from letting water into the oil sand. 
There is an enormous amount of such waste, and it has been my pur- 
pose to try to stop it. 

Senator Phelan. Are there not State laws regulating that ? 

Mr. Justice. No, sir; there are State laws that wifi regulate that 
after a while, but the pohcy of Mr. McLaughlin, of the State mining 
bureau, is to work gently with them. It has not been done as yet. 

Senator Poindexter. His poUcy is to sort of use the soft pedal ? 
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Mr. Justice. Yes, sir: it is a local situation. He thinks it is better 
to wait a while. He feels that he can not go in there and raise a row 
with those gentlemen. That is the situation. Mr. Payne, the re- 
ceiver, appointed by Judge Bledsoe and Judge Bean, of Oregon, who 
have been trying tfiese cases, is in charge, and is administrating the 
orders of the courts of equity in a very much more aggressive way, 
and is shutting off the water, whether the operators like it or not. 

Senator Swanson. Will you tell us the conditions of these lands 
in controversy outside of the railroad lands ? 

Mr. Justice. Yes, sir. 

The Chairman. Before you leave this point, are there any small 
operators who are likely to be ruined, or are they generally large 
companies ? 

Mr. Justice. Some are much smaller than others, but none are 
very small. Now, I will show you here in this way. I have here 
a status sheet, showing the situation with respect to each suit in each 
of the controverted pieces of land up to December. I have here a 
status map. 

Senator Poindexter. What i-eserve is that in? 

Mr. Justice. Some lands are in 1 and 2, both. Some are in no 
naval reserve, but are withdrawn, and were unlawfully entered. You 
will see, in township 32-23, Naval Reserve No. 2. 

Senator Poindexter. You mean range 23 ? 

Mr. Justice. 32-23. You will see it here on the map. That is 
the township in which those lands are; 32-23 and 32-24 — ^you will 
see down there ^'T,'^ which means "township." It is township 32 
south, the "S" standing for '^south." 

Senator Poindexter. South of range 23 east ? 

Ml*. Justice. Yes, sir; township 32 south, range 23 east. 

The Chairman. Are those townships or sections ? 

Mr. Justice. Townships. The range is 23 east — east of Mount 
Diablo base and meridian. 

Now, you take those same townships here and sections and my 
status map and you can tell exactly who are the operators on them. 
The Standard Oil Co., the Union, the Associated, etc. All large 
concerns. 

The Chairman. How many small operators — personal investors — 
are there out there ? 

Mr. Justice. Senator, the time for these small operators has passed 
long ago. Later I will insert a list of companies and the capital 
stock of each operating in Naval Reserve No. 2. 

The Chairman. Did your investigation lead you to believe that 
these were large capitalists and oil companies ? 

Mr. Justice. For instance, you take Mr. Titus's company, the 
North American Oil Consolidated. It is one of the smallest; about 
$1,000,000, I would guess. 

The Chairman. The smallest one is a million ? 

Mr. Justice. I should think so. 

Senator Pitman. Is it not a fact that that million dollars may be 
raised by a thousand people ? 

Mr. Justice. It is a corporation, certainly, Senator. 

Senator Pitman. You do not consider a million-dollar oil companv 
a very laig oil company, in comparison with the Associated or Stana- 
ardOil? 

Mr. Justice. Not at all; no, sir. Now look at section 20 on the map. 
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Senator Swanson. Which is section 20 ? 

Mr. Justice. Over on the left. The south quarter of that section 
belongs to the Associated Oil Co. 

Senator Poindexter. Which south section ? 

Mr. Justice. The south quarter — not the southwest or southeast 
quarter, but the south half of the south half. 

Senator Poindexter. Yes. 

Mr. Justice. The middle half of it — I think I am right now; I am 
reading hurriedly here — belongs to 

The Chairman. Mr. Justice, I want you to tell us if you have 
discovered any evidence that the Standard Oil has all these domains 
out there or has some of those domains. 

Mr. Justice. Just a moment, Senator, if you please. Just let me 
finish this first. Belongs to the United Oil Co., which is a very large 
one, and the Associated Oil Co. has the north half of the north hafi. 
Now, you take this section 22 over here, the Associated — a large com- 
pany, 51 per cent of its stock owned by the Southern Pacific Rail- 
roaci — ^has the south half. The Standard has the south half of the 
north half, and the Northern Exploration Co. the north quarter. Mr. 
Richardson has made up a list from this map, and I will read it into 
the record. He vouches for it. I have not had time to compare it. 
Of that 5,600 acres that Senator Pittman talked about 

Senator Pittman. It is marked in yellow on the map. 

Mr. Justice. The Standard would get by this proposed legislation 
1,600 acres. 

Senator Smith of Maryland. Claims or desires to get? 

Mr. Justice. Will get, if this legislation passes. 

Senator Smith of Maryland. You know they will get 1,600 acres if 
this is passed ? 

Mr. Justice. Yes, sir. 

Senator Smith of Maryland. You know that ? 

Mr. Justice. Yes, sir. 

Senator Smith of Maryland. By what authority ? 

Mr. Justice. Upon the authority of the reports of Special Agents 
of the General Land Office who have examined into ''dummy" 
claims, these ''dummy" locaters were brought from Chicago and 
New York, and we proved the facts in one case, involving section 28, 
where no application for patent had been filed, and the Standard Oil 
Co. was deiendant, and tne Standard Oil Co. seeks this legislation in 
order to get relief under it and I have read and think I sufficiently 
understand the extent to which relief will be granted to say what 1 
have just said. 

The Chairman. Has the Standard Oil Co. any attorneys in Wash- 
ington — any lobbyists ? 

Mr. Justice. The Oil Men's Protective Association, that is repre- 
sented here by Mr. Gillette, and has been by Mr. Frank Short and 
others, is representing the interest of the Standard Oil Co., and it is 
a member of it. It has contributed to the expenses of these gentle- 
men who are here, I am told. Whether it has or not can be elicited 
from certain members of the Standard Oil Co. itself, whose names I 
will give you if you wish. I believe they will state the facts about it. 

Senator Pittman. I am informed the Standard Oil Co. is not a 
member of the Oil Association of CaUfomia. 

Mr. Justice. Well, I do not want to go into that, because I do not 
know how much is given to these lawyers and others here, and we 
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have no way of knowing it further than what we have heard and 
circumstances we know about. I can go into that if necessary. 

Senator Phelan. How many did you say the Standard Oil had ? 

Mr. Justice. It occupies 1,600 acres of land in Naval Reserve 
No. 2. 

Senator Smith of Maryland. Will they have a legal right to 1,600 
acres, or is some legislation necessary 

Mr. Justice. Some legislation is necessary. 

Senator Pittman. How many suits have you brought against 
them, and for how many acres ? 

Mr. Justice. I will answer that very fully, if you will allow me 
to finish this line of thought. The Honolulu ConsoUdated Oil Co. 
claims 640; the Associated Oil Co. claims 880. The United Oil Co. 
claims 400; the Union Oil Co. claims 320 (and the Union Oil Co. is 
one of the largest oU companies in the United States). The Northern 
Exploration Co. claims 320; the ConsoUdated Mutual Oil Co. claims 
280; the Boston-Pacific Oil Co. claims 160; the Caribou Oil Co. 
claims 80. The General Petroleum Co. has 80 ; the Cahfornian Amal- 
gamated Oil Co. has 80 — the General Petroleum Co. aspires to be in 
the same class with the other larger companies. Of course it is not 
as large as the Standard or as large as the Associated, but along about 
that class. These corporations operate and claim land besides this 
in Reserve No. 2. I think all, certainly most of them. 

The Chairman. Are these companies independent, or associated 
together ? 

Mr. Justice. They are associated together in fixing prices for the 
consumer and producer. There is a general cooperation in the field, 
in this respect at least. That is the prices rise and fall throughout 
the State simultaneously. 

Proceeding with the claims to these lands in Reserve No. 2 : 

The Califomian Amalgamated Oil Co. has 80, the Record Oil Co. 
has 40, the St. Helens Co., an English company, has 40. That is the 
company that Mr. Daniels mentioned some time ago, before the 
Lands Committee, as quoting its stock in pounds. McLeod has 20 
(but no wells) . McLeod is the man under whom the Standard claims 
under McMurtry and the Associated also claims under the same 
source, in a way I will tell you about in a moment. The Monte 
Christo has 20 (no wells), making a total of 5,600. 

Senator Beyan. Making a totS of 5,600 acres ? 

Mr. Justice. Yes, sir. 

Senator Brtan. You have given all the companies owning all this 
land in yellow on the map ? 

Mr. Justice. Yes, sir; I have given that as assembled by Mr. 
Richardson from data on my status map here. 

Senator Phelan. Are these all independent companies . that you 
have enumerated ? 

Mr. Justice. In what way ? 

Senator Phelan. Acting on their own account for the benefit of 
their stockholders ? 

Mr. Justice. Well, I suppose they are all acting for the benefit of 
their stockholders. 

Senator Phelan. What I have in mind is that there is a suggestion 
that the Standard Oil Corporation had absorbed them all, one way or 
another, and I am informed there are thirty or forty thousand acres 
of Standard Oil land outside of these reserves. You say they have 
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1,600 here. It has been urged that the Standard Oil interests would 
be to close these, to prevent the independent operators from putting 
their oil on the market, and that would give them a practical monopoly 
so far as their thirty or forty thousand acres is concerned. 

Mr. Justice. They all fix the prices. 

The Chairman. The Standard fixes the price? 

Mr. Justice. I do not know who fixes it. If the price varies for 
the Standard in San Francisco at 10 o'clock in the morning, it varies 
there and in Los Angeles practically the same amount, at the same 
tune, for it and all the companies. 

Senator Phelan. What I wanted to know was what interest the 
Standard Oil Co. has in settling the land titles in this particular 
Keserve No. 2 ? 

Mr. Justice. That was shown in a certain trial. Now, if vou will 
notice that section 28 of 31-23. Under an arrangement between 
the Interior Department and the Navy Department and the Depart- 
ment of Justice, which was entered into in Julv, 1914, I beUeve, as 
explained by Mr. Tallman, in hearings before the subcommittee last 
month, and also as stated by the Attorney General in his supple- 
mentary report of January 18, 1916, which is reprinted in his last 
report, as Exhibit 31, suits were to be brought when there was no 
apphcation for patent for the land, without conferring with the Land 
Office. I brought suit for section 28. 

The Chairman. Will it not clarify this testimony if that exhibit 
from the Attorney General's report is put in here ? Could we transfer 
that to this report? These proceedings will be printed. 

Mr. Justice. I should not like to recommend 

The Chairman. I want you to reconmiend anvthing that wDl be 
for the benefit of this committee getting at the facts. We want to 
do justice. That is all we want, and all we are after. 

Mr. Justice. I should say it will be very helpful to the committee 
to have that supplementary report of January 18, 1916, before you, 
and all exhibits attached to it. It tells the whole story up to that 
date. You wiQ find it in the Attorney General's last report — the 
report of 1916 — as Exhibit 31, and the appendices. Then I will say 
if you will put into your record pages 45 and 46 from the same 
report, you will have the story brought forward from January 18, 
1916, to the date of the report of the Attorney General for 1916, 
so far as the Department of Justice's connection with these matters 
is concerned. 

(The matter referred to is pages 454 to 468, inclusive, and pages 
45 and 46 of the report of the Attorney General for 1916 and is here 
printed in full as follows:) 

exhibit 31. 

Report op the Attorney General upon the Litigation Over Withdrawn Oil 
Lands op the United States. (Submitted to Congress on January 18, 1916, 
AS A Supplement to^his Annual Report for the Fiscal Year 1915.) 

Department op Justice, 
Washmffton, D. C, January 18 j 1916. 

To the Senate and House of Representatives of the United States of America in Congress 
assembled: 

The last Congress appropriated $50,000 *'to enable the Attorney General to repre- 
sent and protect the interests of the United States in matters and suits affecting 
withdrawn oil lands" (38 Stat., 1150) and $65,000 **to enable the Attorney Genera 
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to represent and protect the interests of the United States in matters and suits affecting- 
Pacific railroads" (id., 866)*. The character of these appropriations, the national 
importance of the subject matter, and the fact that legislation affecting the latter 
is now being considered by Congress induce me to submit a special report croncerning^ 
the proceedings taken up to this time by my department for the protection of the 
Federal oil lands in California and Wyoming, including those embraced within the 
naval petroleum reserves, and giving a brief summary of facts which may be helpful . 

The cases dealt with are divisible into two general classes: First, those involving- 
lands within the limits of the withdrawal orders and held by the Southern Pacific 
under patents based on the Southern Pacific aid grants; second, those involving public 
lands which have been reserved through the Executive orders. Both of these classes 
are described and discussed with some particularity in my regular report (p. 36) for 
the last fiscal year and in the preceding reports of the Attorney General for the year 
1911 and since. 

The lands sought to be recovered in the Southern Pacific suits are all situate 
in California and were patented to that company as nonmineral lands. In these suits 
the Government contends that the nalneral character of the land, though concealed 
from the Government, was known by the company when the patents were applied 
for. The first case, begun in 1910, and involving approximately 6,000 acres of oil 
land of a total estimated value of from nine to ten million dollars, was decided by the 
district court in favor of the Government after an exhaustive trial. The decision was 
rendered on June 12, 1915, and so far I have received no notice of appeal. The taking 
of evidence in the other cases of this class, six in number, will be begun in the very 
near future. The acreage involved is 160,860 ; the estimated value is over $215,000,000. 

Of the lands of the other category, public withdrawn and reserved oil lands, approxi- 
mately 50,000 acres in CaUfomia and 8,680 acres in Wyoming, estimated to be worth 
$60,000,000, are involved in suits brought by this department or in field investiga- 
tions proceeding under its direction with admirable cooperation from officials of the 
Interior and Navy Departments. It is of these lands and of the suits designed to 
protect them that I would speak particularly. Much that I shall say will doubtless 
be applicable to the withdrawn lands in Louisiana, no part of which, however, has 
as yet become the subject of this department's investigations, but reported to be of 
immense value. 

HISTORY AND PURPOSES OP THE OIL LAND WITHDRAWALS. 

The original order of withdrawal was made by President Taft on September 27, 
1909. Its purpose and l^gal effect were to withhold from private occupation and 
entry, under the mining laws, all those tracts comprised within the townships speci- 
fied which had not already become affected by definite private rights. The total 
area of the townships described was very large, exceeding 3,000,000 acres. The total 
area of the tracts upon which the order actually operated was very much less, because 
much of the described area had been validly located, entered, or patented before the 
order was made. Also, a good part of the described area which remained in public 
ownership was of little or no value for oil. While the ultimate purposes were defi- 
nite, the reservation as made was preliminary in character. Its immediate purpose 
was to protect the status of all the public lands included until, with more definite 
information, the precise areas suitable for continued reservation could be ascertained 
and described. At this writing I am not apprised of the exact amount of desirable 
oils land affected. Such information, if it exists, should be obtainable from the 
Geological Survey. It is a safe statement, I think, that, considering the value of 
petroleum and the prospective necessities of the Nation, the extent of the oil deposits 
which were reached by the withdrawal and all oil lands in national ownership is 
small, and that the choicest portions are all being claimed, and in large part actually 
extracted by oil companies, except where the efforts of this department have placed 
them in the care of a receiver. 

The ultimate purposes for which the withdrawal was made are well known. ^ The 
limits of the oil deposits in this country were pretty well ascertained. The demands 
for petroleum products, to be used for fuel and lubricant, were great and increasing. 
Under the mming law an individual or corporation, sufliciently financed, mi^ht 
occupy and operate any number of tracts of public oil land without any restramt 
upon the quantities of oil produced or the methods of production and without ren- 
dering to the General Government anything in return. Successful operations, under 
favorable conditions, were known to be prSiuctive of large profits. Add to this the 
fact that the oil in one tract is often subject to be partly drained off through wells 

1 For a discussion of these purposes and references to various public documents antedating and following 
the withdrawal of Sept. 27, 1909, see the Government's brief filed in the Supreme Court in United States 
V. Midwest Oil Co. (236 U. S., 459) and the opinion of the court in that case. 
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operated upon another, and the incentives to speculative occupation, negligent and 
wasteful operation, and excessive production, oecome obvious. One object of the 
withdrawal, therefore, was to reserve the public oil lands until Congress might have 
opportunity to devise new and conservative regulations to govern their development 
and use. 

Another and important object of the withdrawal was to insure a reser\'^e of oil in the 
ground to supply the furure requirements of the Nav\'. 

The next step in the withdrawal history is the '^Pickett Act" of June 25, 1910 
(36 Stat., 847), which in express terms authorized the President to exercise the power. 
This act is conclusive evidence that the withdrawal policy was approved by Con- 
gress. Siace there were asseverations at that time that the withdrawal already made 
was invalid and that private rights had accrued in spite of it, the act, in order to 
leave the question open for adjudication by the coiu"ts, provided that it should not 
be construed — 

"as a recognition, abridgment, or enlargement of any asserted rights or claims initiated 
upon any oil or pas bearing lands after any withdrawal of such lands made prior to 
the passage of this act." 

There was another proviso as follows — 

"That the rights of any person who, at the date of any order of withdrawal hereto- 
fore or hereafter made, is a bona fide occupant or claimant of oil or gas bearing lands, 
and who, at such date, is in diligent prosecution of work leading to discovery of oil 
or gas, shall not be affected or impaired by such order so long as such occupant or 
claimant shall continue in diligent prosecution of said work." 

In July, 1910, the President issued new orders under the express authority of this 
act of Congress and ratified the withdrawal previously made. After that act the 
naval reserves in California, and others in Wyoming, were designated. 

Extensive and damaging trespasses upon the withdrawn lands caused the Interior 
Department to enlist the services of the Department of Justice. After some time 
spent in preliminary investigations several suits were begun in January and Feb- 
ruary, 1913. 

The validity of the withdrawal of 1909 was contested by the defendants, and for 
the purpose of setting that question promptly at rest one of the cases, selected as 
typical, was hurried as rapidly as possible to the Supreme Court, without spending 
much time or peculiar effort to seciu-e a favorable decision in subordinate tribunals. 
This was the case of the United States v. The Midwest Oil Co., involving 160 acres of 
oil land in Wyoming. The argument in the district court for the district of Wyoming 
took place in May, 1913, and a decision (against the withdrawal) occurred in June. 
Appeal was taken at once to the circuit court of appeals, which concurring in the sug- 
gestion of counsel on both sides, certified the question to the Supreme Court without 
argument. The case, having been advanced, was argued in the Supreme Court in Janu- 
ary and again in May, 1914. The result was a judgment, dehvered in February, 
1915, conclusively sustaining the validity of the withdrawal in question. (236 U. S., 
459.) 

In one or more of the other (California) cases the district court in the meantime 
adopted the Wyoming court's erroneous decision as a precedent. These cases were 
kept open by motions for rehearing, which were allowed to stand until the Supreme 
Court's decision occurred, whereupon the motions were granted and the orders dis- 
missing the bills were set aside. 

The obstacle which had closed the pathway in the lower courts having been thus 
put aside, the department proceeded, and has since continued earnestly and system- 
atically, to ascertain the merits of all claims set up within the withdrawn areas and 
to seek appropriate judicial relief in all cases of damaging trespass. 

HBTHODS AND PRESENT STATUS OF THE LITIGATION, WITH OBSERVATIONS ON THE 

PROBLEMS INVOLVED. 

At the end of the last fiscal year arrangements were made between the Secretary 
of the Interior, the Secretary of the Navy, and myself to avoid duplication of effort 
and promote economy in the work of investigation. It was agreed, among other things, 
tiiat the work should be pushed as rapidly aa possible; that the Department of the 
Interior would make a special effort to dispose promptly of all applications for patent 
and would make requests of tMs department for suits in all proper cases, and that the 
appropriation under control of this department (mentioned at the beginning of this 
report), and a similar appropriation under the control of the Secretary of the Navy 
(38 Stat., 937), would be employed as far as possible in supplement of the funds 

78298—17 — -2 
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available to the Land Department in defraying the expenses of field work. SkDled 
agents of the General Land OflSce were temporarily transferred into the service of 
this department. The chief of field service of that oflSce, stationed at San Francisco, 

Eroceeded to the oil fields to direct the investigations by special agents, and the num- 
er of the latter was increased. The progress of the field investigations has been very 
satisfactory. A petroleum engineer from the Bureau of Mines nas been assigned to 
assist this department, especially with his technical advice respecting oil lands. His 
services also have been a great help. A special assistant to the Attorney General, 
with headquarters at San Francisco, is in charge of all oil-land matters in California 
and Wyoming, and through his office the department is kept in touch with the chang- 
ing situation and secures consistency of action in all cases. Immediate communi- 
cation between the special assistant and the Commissioner of the General Land Office, 
when necessary, has also served to prevent useless circumlocution and delay. 

The records here in Washington show that the suits concerning withdrawn oil lands 
and now pending in California are 20 in number and involve 3,638 acres. Three 
similar suits, involving 560 acres, are pending in Wyoming. While the total acreage 
thus already brought into litigation is comparatively small, its value is enormous, 
and the value of the oil already taken from it ascends into millions of dollars. 

No suits have jret been brought except in cases where it was concluded that prompt 
action was essential to protect the Government from serious loss. 

It has been the policy to apply for a receiver, when necessary, to protect the lands 
from further damage, and preserve the oil on hand as well as the proceeds of oil sales, 
when the money can be reached. In a number of the California cases receiverships 
have been granted, and, to save expense and increase efficiency, the same person has 
been appointed receiver in all these cases. He devotes his entire time to the perform- 
ance of ms duties for a fixed annual compensation which is deemed quite reasonable. 
It is provided that when the wells can not be "capped " without injury, the operating 
company may cgntinue to operate if the receiver allows it, and under his supervision 
and direction, but the operators are not allowed to spend any money unless approved 
by the receiver. Out oi the funds coming into his hands proper operating expenses 
have been allowed, but injunctions have been issued against the further drilling of 
wells on the lands. The results accomplished under the receiver, and the situation 
with respect to the lands in his care, are shown in detail by a report in form of a letter 
from him, a copy of which is hereto attached, marked Appendix A. 

Particular attention is invited to this letter, which shows the negligent and damag- 
ing character of the operations before receivership and remarkable profits derivable 
from a comparative! v small area. On November 23 last this official, as the results of 
operations during a short time on 1,020 acres, had accumulated $1,592,917.07 in money, 
representing profits, besides 2,800,000 barrels of oil. 

Other suits like those now pending will undoubtedly follow as the results of the 
field investigation. 

From the last detailed report on the subject which has come to the departoient, 
and which is said to be substantially complete up to the latter part of November last, 
it appears that of 137 cases in the office of the can Francisco field division 122 had 
been reported on by the special agents either partly or completely. Some of these 
cases concerned lands for wnich patent applications were pending. In others no such 
applications had been made. Of the 122 cases dealt with, 99 were reported on ad- 
versely upon the ground that inception of discovery work was later than the withdrawal 
and, consequently, the claimants were not within the proviso of the Pickett bill; 47 
were reported on adversely because of evidence of fraud in the use of dummy entry- 
men; a good part were reported on adversely in both of these respects. In onlv 17 
were the reports favorable, both as to the inception of work and the bona fides of the 
claimants . Hearings had been ordered by the Commissioner of the General Land Office 
in some 12 of the cases reported adversely, and suits had been requested by the Land 
Department in 6 of the 12. There were 45 cases reported on adversely in which no 
action had been ts^en by the commissioner, and in 35 of which the lands involved 
were said to be producing oil. 

The first duty of the department is to protect the oil deposits as much as possible 
from further waste and destruction. Accordingly first attention is given to those 
tracts from which the deposit is being extracted bv persons who appear to be doing 
so in violation of the rights of the Government and where delay would be disastrous 
to the rights of the Government. Of this character are all the suits so far brought. 
The ultimate problem here, as in all the cases, is to dispossess such persons and obtain 
ad equate pecuniary compensation for the damages inflicted . The immediate problem 
is to prevent unnecessary increase of the damage while the cases are being tried and 
determined, a result attainable only through receiverships and injunctions unless 
the defendants will voluntarily cease their operations or subject them to supervision 
and restriction deemed adequate by the department. Generally Speaking, a receiver- 
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ship affords the normal and most satisfactory method of control. In this way the oper- 
ations may be permitted to go on to such extent as may be necessary to afford fair 
protection to the defendant, pending the decision of the case, yet minimize drainage 
of the oil deposits through wells on private land. The oil thus extracted may be sold 
with good title by the receiver, ana the proceeds of sales, after deducting necessary 
operating expenses, may be deposited by him at interest, to await the result of the 
litigation. Oil wells which by reason of negligent construction or maintenance afford 
access of water to the oil strata, and thus threaten ruin to the deposits themselves, 
may be properly closed or repaired and the drilling of new wells or unnecessary 
operation of old ones forbidden. 

I am informed that the waste of oil after extraction and the irreparable damage 
done to the subterranean deposits due to negligent operation and consequent intru- 
sion of water are very serious. In certain instances the operators seem to have been 
actuated only by the desire to reap the greatest profit possible before the Government 
could enforce its rights.' A receivership properly managed serves to prevent the ex- 
tention of this wast^, to stop further extraction or reduce it to a minimum, and to 
insure that the value of the oil extracted during the suit shall go to the Government 
if the Government prevails. Our experience thus far also shows that the receiver- 
ship induces greater economy in operating expenses. 

The Government is, of course, entitled to recover the value of all oil heretofore taken 
from the withdrawn lands by trespassers, and, since the latter are not all financially 
responsible, it sometimes becomes necessary to seek pecuniary redress from the pur- 
chasers of the oil. 

The purchasers of oil from trespassers operating wells on the lands involved in the 
suits did not for some time withhold the purchase price of such oil to await the deter- 
mination of the disputes between the United States and the adverse claimants, nor 
until early in 1914. Since that time some of Uie larger purchasing companies have 
withheld the purchase price of the oil produced from some of these lands, but others 
have continued up to the present time to purchase such oil and pay the money over 
to the operators. In the first five withdrawal suits brought and now pending in 
California the Standard Oil Co. discloses by its answers that it purchased from these 
operators prior to the time when a receiver was appointed 2,308,071.64 barrels of oil. 
Thia company and other purchasing companies of such oil have been sued for the 
wrongful conversion of the oil where such course has seemed necessary to protect the 
interests of the Government. 

The value of the oil which has been unlawfully taken from these reserved lands 
amounts, as I have said, to many millions of dolhurs. 

In this connection mention should be made of the act of August 25, 1914 (38 Stat., 
708), which auUiorizes the Secretary of the Interior to enter into agreements with 
claimants of the oil lands who have applied for patents. This statute was intended 
to provide a means whereby, subject to proper safeguards and upon conditions ad- 
justed to the interests of the Government, an oil-land claimant, if he submits the 
merits of his claim to the decision of the Interior Department upon an application 
for patent, ih&y operate wells and find a market for the oil while his case is being 
examined and decided. Under the mining law the holder of a valid location is not 
obliged to apply for x)atent. Subject to the condition that he must expend at least 
$100 annually upon the land in labor or improvements, he may hold and work it 
indefinitely. To prevent or restrict the extraction of oil when uie claim is deemed 
invalid, the normal remedy of the Government is to apply to a court of equity for 
an injunction or receivership. 

This act of 1914 seems intended to avoid the necessity of such litigation in cases 
coming within its terms. In such cases the Secretary, acting under the authority of 
the act, may legitimize the extraction of oil during the time intervening before 
the applications shall have been passed on, and purchasers of oil during that period 
will be sure of good title whatever may be the ultimate fate of the applications. The 
statute gives the Secretary a full discretion to ^rant or decline the permission and to 
fix its terms when granted. If an application is rejected the permission ceases. 

The permits issued all provide tnat seven-eighths of the oil extracted shall be 
retainea by the claimants and the remaining one-eighth impounded, to go to the 
Government if the application is rejected and to the claimant if it is allowed. The 
figures furnished by the oflSce in San Francisco indicate that up to October 31, 1915, 
$193,875.57 worth of oil had been sold under such permits, of which there were nine. 
There was retained for possible delivery to the Government $24,234.43. Permits in 
Wyoming covered September sales amounting to $73,505.10, of which $9,311.57 was 
impounded. Full information on this subject may be obtained from the Comnui- 
sioner of the General Land Office. 

The advantages of the receivership method lie in the greater and more effective 
power afforded to supervise the operations and forbid unnecessary production and 
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waste, and in the fact that all net proceeds are set aside to be paid to the party entitled 
when the merits of the case have been adjudicated. A court of equity, too, for the 
purpose of protecting such highly perishable property as these oil deposits are when 
subjected to exploitation, may inquire into the probable merits of the claim at any 
stage of the case, and, upon convincing evidence of the plaintiff's right, may stay 
all oil extraction at once rather than allow it to continue during the long period 
required for the settlement of the controversy before the Land Department (if an 
application for patent has been filed there), or the plenary trial and determination 
01 the case by the court. 

Pursuant to an understanding with the Secretary of the Interior this department 
has awaited the request of the Interior Department before beginning suit. No suits 
have been requested in those cases in which the claimants have applied for patents 
and obtained permits to extract oil, under the act of 1914. Such cases remain entirely 
in the hands of the Interior Department, and the operations upon the lands involved 
are governed by the permits outstanding and subject to such supervision as the con- 
tracts provide for. 

I have already given some estimates of the value of the lands in controversy. In 
this connection it should be borne in mind that all such estimates are approximations 
only, based, as they necessarily are in large degree, upon the fluctuating prices of 
oil. The estimates ventured on above assume the market value of 45 cents per barrel 
for petroleum. If the market price should double the estimates woula double. 
There is every reason to believe that the price per barrel, assumed — the market price 
in November, 1915 — was abnormally low. I am informed that there has been great 
overproduction in California (in that month there was a storage there of over 58,000,000 
barrels), and from the information at hand I am led to believe that this unfortunate 
condition is largelv the result of the productions from the withdrawn public lands 
and the haste in wnich many operators are vieing with each other to make the largest 
output possible in a minimum of time. Mere computations of value, however, based 
on such ephemeral conditions as exist in the California market, would be a poor 
measure of the situation confronting the Government. 

CONCERNING THE CLAIMS OF EQUITIES MADE BY OR ON BEHALF OF OPERATORS ON THE 

WITHDRAWN LANDS. 

In considering this subject it will be remembered that there are three classes of 
claimants to oil lands in the West — first, those who had valid patents or locations 
(based, of course, on discovery of oil) when the withdrawal was made; second, those 
who had made no discovery but were engaged in "the diligent prosecution of work 
leading to the discovery of oil"; third, those who had made no discovery and were 
not in the diligent prosecution of work leading to discovery at the date of withdrawal, 
but began or resumed drilling afterwards in defiance of the withdrawal. 

As for the first of these classes of claimants, all that need be said is that the with- 
drawal orders expressly disclaimed any purpose to affect their locations, and of course 
no attempt whatever has been made to involve them in the litigation. 

As for the second class, those who were and continued in diligent prosecution of 
discovery work, it is clear that they are amply protected by the Pictett Act, and 
their holdings have not been attacked. 

The third class consists of those persons who had neither made discovery or loca- 
tion nor were diligently working when the order took effect, or who, if working at 
that time, saw fit to cease their diligence, but who afterwards, in the face of 
the withdrawal, resumed work and appropriated the oil. It is against persons and 
corporations of this cate^ry that the efforts of this department are directed. If 
any others are concerned in the litigation, the oflScials of this department are unaware 
of it. Careful investigation is made of every case before beginning suit and due care 
is observed in every instance to avoid suing anyone claiming under a valid discovery 
and location made before the date of withdrawal or whose situation is such as to entitle 
him to the benefits of the Pickett Act. If it shall turn out that, through mistake of 
fact, parties have been impleaded who are entitled to the protection of that act or 
whose lands were duly located upon valid discovery before withdrawal, the mistake 
will easily be rectified, either by action of the department itself or the finding and 
decree of the court. All the suits refen'ed to against oil operators on the lands in 
question are pending in courts of equity, where any equities possessed and asserted 
by the defendants will doubtless receive the consideration to which they are entitled. 

I should perhaps state in a general way that persons who have entered upon these 
lands in defiance of the withdrawal orders and speculated upon the chance of the 
orders bein.'? declared invalid would doubtless be given little or no help by the courts 
without some additional legislation in their favor by Congress. The judicial view 
of their predicament is quite plainly expressed in an opinion delivered by District 
Judge Bfedsoe in one of tnose cases in July of last year, in which he said: 
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** In somewhat similar vein it is also urged that it would be highly inequitable now 
for the Government to retake the title, so to speak, of these lands aifter the defendant 
companies have gone upon them and made the expenditure of hundreds of thousands 
of dollars in the prosecution of work leading to a discovery and extracting of oil 
shown here by the facts. The simple and sufficient answer, however, to this conten- 
tion is that all of these defendants went upon these lands at a time when they knew 
that they had been withdrawn from entry and settlement by order of the President 
of the United States. If they relied upon a claim initiated previously to such with- 
drawal, it was their bounden duty, under the circumstances, to investigate and con- 
sider whether or not such claim was * valid * and therefore within the protective pro- 
visions of the Executive order. What they did, then, in that state of the case and 
in disregard of their duty to investigate they must be held, and held rightly, to have 
done at their own risk. That they misconceived the law and determined in their 
own minds that the withdrawal order of 1909 was invalid does not suffice, in the 
judgment of this court, to secure for them any rights because of the expenditiure made 
under such misconception. The Government of the United States did nothing to 
lead them to believe that the withdrawal order was invalid, and to hold that a party 
may deliberately refuse to recognize a valid Executive order and thereby and because 
of such refusal profit himself is to put at once a i)remium upon disregard of law and 
constituted authority; to make it the rightful privilege of everyone to misconceive 
and disregard the law, if in so doing he will thereby advantage himself. I can not 
believe such to be a safe or salutary rule, and in consequence feel that there are no 
equities of any sort or nature inuring to the benefit of those who now claim rights 
in these pubhc lands merely because of their disregard of the presidential order of 
withdrawal thereof and of their financial ability and willingness thereafter to prose- 
cute to a successful conclusion a discovery of minerals thereon.*' 

This department has used every effort to protect those to whom relief has heretofore 
been extended by Congress under the terms of the Pickett Act or otherwise. 

I refrain from making any recommendations or suggestions to Congress as to what 
relief, if any, should be given by it to such persons who have, in a number of instances, 
invested large sums of money in developing oil lands and making improvements 
thereon, and who have already in some instances withdrawn therefrom large quanti- 
ties of oil, far exceeding in value the amounts invested. Congress in its wisdom will, 
of course, deal with this problem as it sees fit. 

Nor is it within the province of this department to determine, or to advise Congress 
wfiether or not it shall abandon or limit the policy of a naval reserve, and as to this 
I make no su^estion or recommendation. 

In closing this report, I should invite attention to the fact that while so far the 
litigation has been confined to lands in California and Wyoming, there is also a with- 
drawn area of oil land said to be of great importance in the State of Louisiana. As 
yet this department has received no request from the Interior Department to take 
action concerning these Louisiana lands. I am informed, however, that a situation 
exists there which in some respects is very like that which exists in California and 
Wyoming. 

On January 13, last, Hon. Scott Ferris, chairman of the House Committee on the 
Public Lands, called my attention to portions of section 17 appearing on pages 15 and 
16 of H. R. 406, with the request that I express the views of my department thereon, 
together with such suggestions and recommendations as I might desire to make. On 
the afternoon of Saturday, January 15, I delivered to him by special messenger a 
letter of that date, a copy of which is hereto attached and marked "Appendix B." 

T. W. Gregory, Attorney General. 

(The appendices (A and B) to Exhibit 31 on pages 454 and 468 of 
the Attorney General's report, referred to by Mr. Justice, are here 
printed in full, as follows:) 

APPENDIX A. 

Report op the Receiver in Certain California Cases. 

November 23, 1915. 
Hon. E. J. Justice, 

Post Office Buildinrj, San Francisco, Cal. 

Dear Sir: In response to your inquiry for a statement as to the acreage, number 
of wells, amount of money and oil on hand, cost of operation, etc., of properties now 
in my hands as receiver in what are known as the withdrawal oil land cases now 
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pending in the United States district court of Califomia, southern district, I beg to 
report as follows: 

I now have under my chaise as such receiver 1,020 acres of land. With the excep- 
tion of one tract this is all situated in the district known as the Maricopa Flat, con- 
siBting of all of section 32, all of fractional section 30, and 160 acres in section 4. 

On this 1,020 acres there are 37 producing oil wells, 10 abandoned wells whi(!h had 
theretofore produced, 3 idle prodlucing wells, 11 water wells, 9 abandoned drilling 
wells, 7 partially drilled wells, and 1 gas well. The total monthly production from 
the property is about 200,000 barrels. 

Fourteen of the producing wells have water in them ranging as high as 60 per cent. 
Two of the idle producing wells have water and it is unprofitable to operate them for 
that reason. Fight of tne abandoned producers have water, 4 of the abandoned 
drilling wells have water, and 2 of the partially drilled wells have water. In other 
words, 26 wells on a 940-acre contiguous tract of land are allowing water to infiltrate 
into the oil sands and 4 wells on a separate tract of 80 acres are letting water into 
the oil sand. 

I have employed experts to study these conditions and report means for their 
abatement. Durine the past three months we have succeeded in shutting off the 
water in three wells which had theretofore been letting it into the oil sands. We 
are now working on others, and I feel confident that within the next six months we 
will succeed in shutting it out of a large number of others, and possibly may succeed 
in getting it shut off in all. 

This is very difficult work for the reason that many of these wells have been letting 
water into the sands for at least two years last past, and conditions in Pome of the 
wells are almost unbelievable. However, all my efforts are being concentrated on 
this work, and I hope to obtain a large measure of success. 

It is impossible to give an accurate measure of the damage that has been done to 
this property by reckless operation and apparent disregard for consequences. Con- 
servatively speaking, I should say that the damage done to the property now under 
mv chai^ by water infiltration would amount to not less than 11,000,000. Practically 
all of this could have been avoided by careful and conscientious operation. 

I now have on hand in cash, profits realized from the operation of the above prop- 
erty during the receivership, the sum of 11,592,917 .07 . I also have on hand in storage 
about 1,500,000 barrels of oil. Of the money now in my hands $1,500,000 is now on 
deposit in vaHous banks, drawing interest at the rate of 4 x>er cent, compounded semi- 
annually. The balance of the money is in current accounts to meet operating scad 
other expenses. You will notice that the annual interest earned on funds in my 
hands is $60,000, or $5,000 a month. I might add that, in addition to the above 
amount of oil on hand, the court has ordered about 1,300,000 barrels taken from the 
southwest quarter of section 32 by the General Petroleum Co. and mixed with other 
oil of that company, sequestered and placed under my supervision pending tlie 
result of the action. The value of this ou is about $600,000. 

The average monthly expenditure by me on this property for all purposes, includ- 
ing expenses of receivership, is about $22,500. Of this amount about $5,000 is for 
improvements. The property was in verjr bad shape when I took possession, and it 
has been necessary to constantly improve its condition in order to conserve the prop- 
erty. Immediately prior to the appointment of a receiver it was costing the com- 
panies operating on this land on an average of more than $50,000 per month to operate 
the same. 

The cost of producing oil at present ranges from 2 cents to 20 cents, except in one 
case, where the cost, owing to water conditions in the wells, has been about 25 cents. 
A total of apptroximately 3,750,000 barrels has been produced from this property 
during the period it has been in the hands of a receiver. Nearly four-fifths of this 
amount has been produced for less than 5 cents per barrel. Tne average cost of 
production for the entire amount has been less than 7 cents per barrel. This does 
not take into account interest on original investment or depreciation. However, 
the amount expended by me for improvements would more or less offset any deprecia- 
tion. Nor does this take into consideration the cost of developing future production. 
Inasmuch as it has been impossible for me to determine the amount of the original 
investment, or to determine now much has been received as profits from the property 
by the operators to charge against that investment, I could not consider that factor. 

Prior to the appointment of a receiver there were taken off this land large quantities 
of oil. In some cases it has been impossible for me to ascertain the figures, but the 
total so taken would amount to about 6,000,000 barrels, for which the operators prob- 
ably received $2,750,000. This oil was sold by the operators principally to the Stand- 
ard Oil Co., General Petroleum Co., Tarr & McComb, and Independent Producers* 
Agency. 
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Of the above 1,020 acres, 200 acres thereof have been in the hands of a receiver for 
20 months, 140 acres thereof for a period of 7 months, 80 acres for a few days, and the 
balance for a period .of 5 mbnl^. 
Respectfully, yours, 

H. W. Payne, Receiver. 

APPENDIX B. 

Letter to Hon. Scott Ferris, Chairman Committee on Public Lands, House 

OF Representatives. 

January 15, 1916. 
Hon. Scott Ferris, 

Chairman Committee on the Public Lan^Sy House of Representatives, 

Dear Sir: This letter is written in response to your telephone request that I 
express my views upon certain features of H. R. 406, entitlea "A bill to authorize 
exploration for and disposition of coal, phosphate, oil, gas, potassium, or sodium." 

I then stated to you tnat I was not i)repared to express any view as to the provisions 
of the bill, but would carefully examine it at the earliest moment possible and com- 
municate with you. I regret that most pressing matters have prevented my doing 
so sooner. 

The bill provides methods for the disposition of oil, gas, and other minerals owned 
by the United States, including those in national forests and certain national monu- 
ments, but "excluding those in national parks, military or other reservations " (sec. 1). 

It is apparently intended to apply to the oil and gas deposits in the naval petro- 
leum reserves, for there is a proviso in the thirtieth section that any moneys accruing 
to the United States imder tne provisions of the act from lands of those reserves shall 
be deposited in a specified way. It applies generally to all the withdrawn oil lands 
in California, Wyoming, and Louisiana, or wherever else situate. Section 14 pro- 
vides for the granting of prospecting permits, section 15 for the granting of patents 
to holders of such permits who discover oil or gas, and section 17 for 20-year leases, 
with privilege of renewal for successive 10-year periods. In section 17 also appears 
the following: 

"That upon relinquishment or surrender to the United States, within six months 
from the date of this act, by any locator or his successors in interest of his or their 
claim to any unpatented oil or gas lands included in an order of withdrawal, upon 
which oil or gas had been discovered, was being produced, or upon which drilling 
operations were in actual process January first, nineteen hundred and fourteen, ana 
the claim to which land was initiated prior to July third, nineteen hundred and ten, 
the Secretary of the Interior may, within his discretion, lease on such reasonable 
terms and conditions as he may prescribe, to such locator or his successors in interest 
the said land so relinquished, not exceeding, however, the maximum area of six 
hundred and forty acres to any one person, association, or corporation, said leases 
to be conditioned upon the payment by the lessee of a royalty of not less than one- 
eighth of the oil or gas extracted or produced from the leased premises or the proceeds 
thereof, each lease to be for a period of twenty years, with the preferential right in 
the lessee to renew the same for succeeding periods of ten years, upon such reason- 
able terms and conditions as may be prescribed by the Secretary of the Interior." 

In responding to your request, I must first beg leave to state that I will not offer 
any opinion upon the wisdom or policy of this bill in any of its aspects. For me 
to undertake to advise Congress what course it should pursue in respect of legislation 
emanating from one of its committees and pending before it would be manifestly 
improper. I disclaim any such intention and hope that this will be clearly under- 
stood as controlling every word of this communication. All that I can properly do 
and all that I desire is to discuss some of the probable effects of such a law in the light 
of the facts which have come to my department in the regular performance of its 
duties. Nor may I do this to my own satisfaction; the time allotted is too brief and 
the subject too large. 

Concerning the probable result of the general provisions for the granting of permits, 
patents, and leases covering lands within the naval petroleum reserves, I can merely 
express the opinion, based upon the opinions of my advisers and the experience 
and information of this department, that the result will be to destroy the value of 
those reserves as depositories of fuel oil in the ground and convert them into sources 
of pecuniary income. Concerning the effects of this result upon the Navy and its 
eflSciency, 1 can only refer you to the Secretary of the Navy and the statements and 
recommendations contained in his last annual report to Congress. 
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Concerning the effects of the proviso in section 17, which I have quoted above. 
I have more to say, since it bears directly upon import-ant litigation in my charge. 

The department in pursuance of its duty to enforce the laws, and in pursuance 
of an act of the last Congress appropriating $50,000 for the purpose, is doing its utmost 
to protect the reserved areas, including those which constitute the naval reservations. 
Over 20 suits in equity are pending in California and Wyoming. In a number of 
these cases receiverships have been granted for the preservation of the lands affected 
from excessive operation and waste and the safeguarding of the profits of oil extrac- 
tion occurring during the litigation. The pending suits include but a few of the 
cases which have been investigated. Many powerful oil companies, as well as many 
individuals, are directly or indirectly interested in a multitude of claims set up to 
the withdrawn land and in extensive operations conducted on the choicest portions 
of them. I am reliably informed that practically all of the known oil areas in Cali- 
fornia have been covered by paper locations — ^many parts of them again and again — 
at one time or another. Our investigation is characterized by a special care to separate 
those claimants who have rights and equities from those who have not. We aim to 
develop the facts fully in every case before bringing suit. Those parties whom we 
have sued and those whom we contemplate suing are those who appear to have no 
right or equity either under the mining law or the Pickett Act of June 25, 1910, but 
who have entered on the withdrawn land in spite of the withdrawal and in spite of 
the known purpose of the Government to enforce it, and who in many instances 
have taken enormous quantities of oil and appropriated the proceeds — ^millions of 
dollars — ^without making any provision to indemnify the Government, besides inflict- 
ing grave damage to the oil aeposits through hasty and n^ligent operation. Some 
of these parties acted in pursuance of plans which were inchoate or half abandoned 
when the withdrawal occurred . In other cases the plans appear to have been initiated 
after the withdrawals. In some the plans were carried out through the practical 
expulsion of earlier claimants. In some the claims are now sought to be supported 
by fraudulent dummy locations and fraudulent locations of gypsum. 

The number and extent of these claims and their relations to the valuable oil deposits 
are such that the recognition of them, or of any considerable proportion of them, 
could not fail to have a serious effect upon the oil reserve in general and, I assume 
also, the naval reserves in particular. 

Whether such a recognition will result from the proviso I can not undertake to say 
definitely, but, as now advised, I incline very strongly to the opinion that it woula. 
The proviso includes all unpatented withdrawn land upon which oil or gas had been 
discovered, "was being produced" (does this mean "and was being produced" or 
**or was being produced?") or on which drilling operations were in actual progress 
on January 1, 1914, "and the claim to which land was initiated prior to July third, 
nineteen hundred and ten." 

I find that my predecessor, in a letter written in May, 1914, had occasion to examine 
a measure then before the Congress nearly identical with this proviso, except for the 

Provision vesting a discretion in the Secretary, which, however, was then about to 
e added. I take the following from his letter: 

"The beneficiaries of this bill are the persons, and the privies of the persons, who 
prior to July 3, 1910, 'initiated ' 'claims' to withdrawn oil or gas land upon which oil 
or gas had been discovered, or upon which drilling operations were in actual progress 
January 1, 1914. (The lack of a conjunction leaves in doubt the significance of the 
words 'was being produced,' in lines 7 and 8, which I have underscored in the above 
quotation.) According to the letter of the bill the tests are: Is there a 'claim ' which 
was 'initiated' before July 3, 1910, and was oil discovered before January 1, 1914, 
or were drilling operations in actual progress on that date? If these two facts concur, 
the right to a lease accrues. What is meant by the 'initiation ' of a claim is not clear. 
And what is meant by 'claim ' is not clear. Must the 'claim ' surrendered and which 
was 'initiated' before July 3, 1910, necessarily be the very claim imder which the 
discoverjr was made or the drilling operations carried on? Or would it be feasible 
under this bill for a person who discovered or drilled under a claim, initiated after 
July 3, 1910, to buy up an independent outstanding claim which existed before that 
date, and thus obtain a right to a lease of the land affected? 

"Again, in the sense of this bill, is a claim to be deemed 'initiated' only when a 
location certificate has been filed in the proper recording office, or may it be also 
'initiated' by the marking of boundaries, the posting of a notice, or even by a mere 
entry upon the land? 

"1 suggest these questions, without expressing any opinion concerning the proper 
answers to them, but as indicating the broad construction of which the language 
might be deemed susceptible. 

'From the information available in this department, I am led to suppose that a 
very large part of the public oil lands reserved by the President's order of September 
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27, 1909, has been affected at one time or another by paper locations or other 'claims. ' 
This statement applies to the reservation generally * * * and to the lands 
included in the special reserves for the Navy in California. 

"In view of the past and present existence of such claims, of the many real or 
alleged discoveries of oil, and of the great extent to which' drilling operations have 
been carried on, I entertain grave fears that the practical effect of this bill, if enacted, 
would be to destroy the effect and thwart the purposes of the withdrawal orders. 
* * * * * at * 

"According to estimates furnished * * * there are in California some 28,310 
acres of oil land subject to pending applications for patent, 18,820 more upon which 
there are oil wells or workings, and only 363,180 acres of supposed oil lands upon 
which no work has been done. These figures do not include any of the lands in con- 
troversy between the Government and the Southern Pacific Railroad Co., and shed 
no light upon conditions in other States. It is probably safe to assume that in Cali- 
fornia and elsewhere it is the best lands that have been claimed and drilled upon and 
that active operations on those lands would tend to deplete the oil deposits (if any 
there be) in the others and render their value quite problematical. 

"Giving a broad construction to the bill in question, and taking into consideration 
the opportunities which it affords for collusive assignments and for carrying back the 
dates when claims were initiated, I am apprehensive lest in its practical workings 
it might spell the ruin of the special reserves in California and produce such a situa- 
tion both there and elsewhere that no safe reserve of oil could be made in any part 
of the public domain. 

******* 

"The practical effect of the bill would doubtless be to put an end to many of the 
specific controversies over the withdrawal order of 1909, at the expense of the objects 
of the order. The Midwest Oil Co., for instance, might elect to take a lease of the 
(quarter section involved in its case, and thus do away with the suit now pending 
in the Supreme Court. Similar action might well be expected in some at least of 
the like suits pending in California, and in many other cases in which no suits have 
as yet been b^un. On the other hand, those claimants who can not bring themselves 
within the conditions of the bill concerning discovery of oil and drilling, but who 
claim a lawful status as explorers and occupants under the Pickett bill, will naturally 
continue their resistance of the original withdrawal. Also, it will be observed that 
claimants qualified to take leases are at liberty to abstain, and those who apply are 
not obliged to surrender claims for lands not included in their applications. Hence, 
while the field for controversy will be reduced, there will still be many cases to deal 
with, and the task of enforcing the withdrawal may be rendered more difficult by the 
fact that the principal offenses will have been condoned. 

"I am disposed to think, too, that because of its uncertainties this bill would give 
rise to new difficulties in its administration by your department, and quite possibly 
to new litigation. The vagueness of its terms (in part indicated above) may well 
engender doubts concerning its applicability to individual states of fact, besides 
affording undue opportunities for fraudulent proofs. 

"An amendment making leases discretionary with the Secretary of the Interior 
might meet some of the objections indicated above, but the principal objections 
would not be obviated thereby, unless it may be assumed that the discretion in its 
exercise would work a practical suspension of the statute. It is pretty hard to see 
upon what ground (in tne absence of some fraud or irregularity) one claimant com- 
ing within the terms of the bill could be preferred above another, unless it were the 
ground of protecting the naval reserve.** 

These observations of my predecessor, made before the decision of the Supreme 
Court in the Midwest Oil Co. case, are generally confirmed by my own best judgment. 
There have been some changes since in the situation, but I think none which would 
alter the conclusion reached by him. 

The clause reposing a discretion in the Secretary of the Interior being so general 
will demand executive construction. Does the spirit of the proviso require the Sec- 
retary to make leases in some cases, or is the discretion meant to be absolute? If not 
absolute, how shall the discretion be exercised to carry out the true intent of the act? 
Does the proviso intend that all who drilled upon the reserved lands after the with- 
drawal and extracted and appropriated oil (excepting possibly those who have at- 
tempted to support their claims upon earlier, fraudulent locations) shall be recognized 
alike, without regard to their knowledge of the withdrawal or the profits they have 
taken from the land? Would the Secretary be justified in discriminating against 
those whose claims affect the naval reserves, in face of the fact that the bill allows 
the granting of permits, patents, and leases to the public generally within those 
reserves? 
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In conclusion, I would suggest another question. Laige quantities of oil have 
already been taken and laige sums realized in violation of the withdrawals. A report, 
dated November 23, 1915, of the receiver appointed in six of the Califomia cases, in 
chaige of only 1,020 acres, shows that he had then on hand in net profits accruing 
from a brief period of operation $1,500,000, besides 2,800,000 barrels of oil in storage. 
What is to be done with all these profits if this bill is enacted in its present form? 

In recent correspondence with you, I understood you to say that when a bill con- 
taining a proviso practically identical with the proviso of section 17 was before the 
lai^t Congress Mr. £. J. Justice, the special assistant of this department who has chaige 
of the oU'land litigation, upon bein^ requested for an opinion gave assurance that the 

rroviso would prove unobjectionable. Upon communication with him by tel^;raph 
find that this is an error due to some misundenstanding. Mr. Justice tells me that 
in his opinion, held then and now, such a provision would have very serious effects 
upon the reserved lands and involve this department in interminable litigation. 

As I informed you recently, I have now in course of preparation a special report upon 
the status of the oil-land litigation, which I expect to submit to Congress within a 
very few days which I believe may contain some information of value to you and 
your associates. 
With high regards, I am. 
Yours, very sincerely, 

T. W. Gbegory, Attorney General. 

(Pages 45 and 46 of the Report of the Attorney General for 1916, 
referred to by Mr. Justice, are here printed in full, as follows:) 

3. LITIGATION CONCERNING OIL LANDS RESERVED BY THE PRESI- 
DENT. 

In m^ last annual report (p. 36) I spoke of the Government's victory in the Mid- 
west Oil Co. case (236 U. S., 459) and of the special appropriation of money which 
Congress had immediately made for carrying on this litigation. I referred briefly to 
the cases then in court, and suggested that, later, I might make a further statement 
concerning the whole subject matter for the consideration of Congress. Such a state- 
ment in the form of a supplementary report was prepared and submitted by me on 
January 18, 1916. For the convenience of Congress I now reprint that report, with 
its appendixes, as an exhibit hereto. (See infra. Exhibit 31.) I invite particular 
attention to it and also to the statements made orally by myself and my assistants 
at the hearings held by the Senate Committee on Public Lands in February and 
April last concerning House bill 406 and the so-called Phelan amendment. (See 
printed report of hearings, pp. 343, 354, 425.) 

The volume and importance of the actual litigation has grown considerably since 
the supplemental report was made. The total number of suits thus far begun is 30, 
of which 27 are in Cfalifomia and 3 in Wyoming. The bills of complaint allege that 
the lands involved in these cases — some 6,430 acres — are worth upward of $19,(W0,000. 
Twenty-one of the cases were filed during the fiscal year ended June 30, 1916, and 
during that year also seven cases in Califomia were brought to hearing and resulted 
in decisions favorable to the Government, the court finding that .the oil operators were 
trespassers and directing that an account of damages be taken before a master. Title 
to 1,078 acres of oil-bearing lands, said to be worth $1,400,000, is thus practically 
quieted in the United States. The other suits in Califomia are being brought to trial 
and heard as rapidly as possible. In Wyoming the Mid-west Oil Co. paid an agreed 
sum by way of damages during the present fiscal year, and its case is thus finally 
disposed of; the case against the Ohio Oil Co. went adversely to the Government in 
the district court and was taken to the circuit court of appeals, which within the last 
few days has affirmed the decision below; the third Wyoming case (against Hanley 
and others) remains pending upon a stipulation under which the proceeds of oil are 
impounded. 

Since the date of my special report the moneys in the hands of the receiver in Cali- 
fornia have grown from $1,592,917.07 to approximately $4,000,000. In addition to 
this, $153,760.48 is impounded in banks by stipulation in cases where there has 
been no 'receivership; and $365,000, which was similarly impoimded by purchasing 
companies, has been ordered by the court to be turned over to the receiver. The 
receiver also has custody of 300,000 barrels of oil, worth $200,000, and oflScial super- 
vision under court order of 1,300,000 barrels additional, now in the custody of the 
General Petroleum Co. and the General Pipe Line Co., valued at $925,000. Receiver- 
ships have been granted in 19 of the 27 Califomia cases and have been applied for in 
7 more. In one of the cases only has no such application been made, and tnis because 
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the suit was but recently filed, and the subject matter seems not to lie in immediate 
danger. 

On pages 13 and 14 of the special report mention is made of withdrawn oil lands in 
Louisiana. The Secretary of the Interior has requested this department to take 
action for the protection of the interests of the United States in those oil fields, and I 
accordingly have given instructions for the commencement of suits to quiet title to 
670.05 acres l3dng adjacent to the so-called "Ferry Lake/' above high- water mark. 

4. SUITS AGAINST THE SOUTHERN PACIFIC RAILROAD CO. CONCERN- 
ING OIL LANDS. 

My last report announced, in respect of the case of United States v. Southern Pacific 
Co., No. 221, filed in the southern district of California, a decision revesting in the 
Government title to 6,000 acres of oil-bearing lands in the Elk Hills, San Joaquin 
Valley, Cal., estimated as worth $18,000,000. Decree was entered accordingly on 
August 5, 1915, and on February 1, 1916, an appeal was taken by the defendant to 
the circuit court of appeals, where the case is now pending. 

In one of the six remaining suits against the Soutnem Pacific Co. (No. 46, civil) the 
Government's testimony in chief has been taken, of which, it is understood, such 
part as is applicable to the other five cases may be used in the hearing thereof; so that 
considerable and satisfactory progress had been made during the past year in all 
six of the cases pending in the district court. The lands involved in this Southern 
Pacific Railroad oil-land litigation aggregate over 150,000 acfes and are said to be 
worth about $500,000,000. 

Concerning this litigation see also my supplemental report of January 18, 1916, to 
which I have referred in the discussion of litigation over reserved oil lands. 

Mr. Justice. Now, when I was before the Senate Public Lands Com- 
mittee in April last, Senator Phelan, you will recall, asked me the ques- 
tion that has been asked me now as to how many suits I have brought 
against the Standard Oil Co. I stated how the Standard Oil Co. is 
largely interested in the result of this proposed legislation. Some of 
the members of the Committee on Public Lands expressed surprise 
because it seemed they had not theretofore heard that the Standard 
Oil Co. was largely interested, and the question was asked, "Why have 
you not sued the Standard Oil Co. in more cases, if it is so interested ? '* 
My answer was that I had sued the Standard Oil Co. for all lands in 
this entire territory, both in the naval reserve and out of the naval 
reserve, wherever it is producing oil from Government land, except 
in those cases where appUcation for patent was pending before the 
Land Office. Being further pressed to give more information, I 

Erovided for the committee — and it is pubSshed in the Senate Public 
tands hearings of April 24, 1916 — a list of what lands the Standard 
Oil Co. claims in this territory and imder whom it claims them. 
Since I was here I have tried the suits against the claimants of section 
28, which I have before referred to. The Standard Oil Co. was de- 
fendant, and also the Associated Oil Co., and several other companies. 
On the trial of those cases two questions arose, first, whether or not 
there was any entry on those lands prior to President Taf t's withdrawal 
orderof September 27, 1909; second, whether the so-called ''location,^' 
made by posting notice prior to the order of withdrawal, was fraudu- 
lent. 

The facts developed were — and I think it can be sustained — that 
outside of the Honolulu patented section 10, and possibly southwest 
quarter of section 28, there was no work of drilling done in that Naval 
Reserve No. 2 on the date of President Taft's order of withdrawal. 
No well had been drilled into the oil sand in that reserve prior to the 
withdrawal. 
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Senator Pittman. Let us get that correct. My impression is so 
different, that I might have misunderstood you. You mean in this 
naval reserve ? 

Mr. Justice. Yes, sir. 

Senator Pittman. That there were no oil wells sunk before the 
withdrawal order ? 

Mr. Justice. Yes, sir; not one. Not even on section 10 in 
some 

The Chairman. Prior to when ? 

Mr. Justice. Prior to President Taft^s order of withdrawal of 
September 27, 1909. The Supreme Court of the United States, in 
the Mid West case, has stated the facts that led up to the withdrawal 
order, and the circumstances existing at the time and what caused the 
President to act. I need not repeat that. 

Senator Poindexter. What volume is that case in ? 

Mr. Justice. I think that is in the two hundred and thirty-third. 

Senator Johnson. You say out of the Honolulu patented section? 

Mr. Justice. The Honolulu patented section 10. 

Senator Swanson. There were no wells being dug on thitt section? 

Mr. Justice. Not even on that section. Upon reiflection one was 
begun on that patented section but was not to the oil sand. 

Senator Johnson. What was the character of the work ? 

Mr. Justice. There were some pipe lines — some work of laying a 
pipe line from Buena. Vista Lake and some work of building road. 

Senator Johnson. Was the building of that pipe Une essential in 
that section ? 

Mr. Justice. Yes, sir; vou could not have drilled the wells without 

fetting water. They drilled a well hy going down to the lake and 
ringing up the water in a 2-inch pipe line. No well was drilled 
other than on section 10, a patented section, imtil after the beginning 
of 1910. There was no pretense of drilUng on the 17 unpatented 
quarters claimed by that company. 

Senator Smith of Maryland. Was there any preliminary work 
done preparatory to drilling a well in any other section ? 

Mr. Justice. There is a case. Senator, that involves a question of 
law, which was decided last week by the District Court of California, 
that deals with that, and it discusses that question fully. 

The Chairman. Give us the name of the case. 

Mr. Justice. It is the case of the United States v. The Stockton 
Midway Oil Company. 

The Chairman. In the District Court of California ? 

Mr. Justice. Yes, sir. Here is a copy here. [Exhibiting.] 

Senator Johnson. Does that involve one oil well? 

Mr. Justice. This case involves three quarter sections of 160 acres 
•each. 

Senator Pittman. In this section — in this naval reserve No. 2 ? 

Mr. Justice. I have forgotten what the description of the land is. 
The thing I was talking about was the '^ general work"; maturing 
claims to one section when done off of that section. 

Senator Pittman. It is not in this section [indicating on map.] 

Mr. Justice. I know, but the question the Senator asked me was 
whether this was general work or preliminary work. 

Senator Swanson. That is a decision affecting the law of prelimi- 
nary work ? 
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Mr. Justice. Yes, sir. 

Senator Smith of Maryland. The question I intended to ask you, 
or intended to find out about, was whether or not in these 5,600 acres, 
after these gentlemen had done any work preliminary to drilling 
wells — ^had spent any money 

Mr. Justice. No, speaking of the lands generally. There may be 
difference of opinion as to what such work consists of. 

Senator Smith of Maryland. They had spent no money ? 

Mr. Justice. No; not in doing what I consider general or other 
work contemplated by law. 

The Chairman. They had spent no money prior to the withdrawal 
order ? 

Mr. Justice. Outside of what the Honolulu company may have in 
this yellow section, they have spent no money. 

Senator Pittman. The Public Lands Committee has a different 
view of that, and I will ask to put in the evidence that there was a 
great deal of money spent. 

Mr. Justice. I womd not take issue with anyone about that, 
because I just know what I have found out in this investigation. 
When I say they have not, I mean what I have learned in that way. 

Senator Smith of Maryland. It seems to me very important what 
those people have done, what money has been spent, and in order 
to find out what their basis was, generally speaking, for their claim 
to this property. 

Mr. Justice. I think, in view of the wide differences between Sen- 
ator Phelan and my views, it is important. I have the testimony 
that was taken in court in some of the cases. Mr. Titus was present 
on one occasion, and his lawyer and Charles S. Wheeler was there, 
examining witnesses. Mr. Sutro, general counsel for the Standard 
Oil, was tnere and participated in me proceedings. Mr. Touskj, at- 
torney for the associated company, was there and participated in the 
trial, and what the Government got out of it was in the face of that 
sort of opposition, and they did not show anything that is along the 
line of their claim — that is, which I think supports their claims. 

Senator Pittman. Your recollection is now that Mr. Titus testified 
in that case ? 

Mr. Justice. I did not say so. I said he was interested in it. He 
was interested in section 2, and all these questions were gone into in 
a general way by Mr. Charles S. Wheeler, his attorney. His .briefs 
and arguments are on file. 

Senator Swanson. I understand there was no boring of wells on 
any of those sections in there involved at the time of the withdrawal ? 

Mr. Justice. No, sir. Possibly Mayes Oil Co. well on SW. of 28 
was commenced as early as May or June, 1909. 

Senator Swanson. No wells bored at all? 

Mr. Justice. No, sir; the first well drilled there was, as I remem- 
ber, on section 10; Honolulu patented section. 

Senator Poindexter. When was that ? 

Mr. Justice. They began to build roads and get ready in the latter 
part of 1909. 

I am in error; in the spring of 1909 — the well was "spudded in'' 
in 19C9, but not drilled into oil sand. 

Senator Poindexter. Who owns that patented section ? 

Mr. Justice, The Honolulu Oil Co. 
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Senator Poindexter. In this case you last described, when these 
parties were present and that was in issue, what section was it ? 

Mr. Justice. Section 28. 

Senator Poindexter. Is that case reported and the finding of 
fact? 

Mr. Justice. It is under submission before Judge R. S. Bean. He 
has the papers and the case is before him — ^under submission. 

Senator Poindexter. In what court ? 

Mr. Justice. The southern district of California. 

Senator Poindexter. There has been no finding ? 

Mr. Justice. No, sir. Now, going to the question — and if any 

fentleman thinks that the facts as I have stated them, coming to me 
oth through the agents and upon the trail of the case, are not correct, 
I shall be pleased to furnish the testimony of the witnesses, because 
I do not want to make any loose statements about that. Senator 
Phelan referred to this yeUow section [indicating on map]. 

Senator Swanson. You are telling this in reierence to the failure 
to bring suit against the Standard Oil ? 

Mr. ehJSTiCE. Yes, six . I did not bring suit on the yeUow sections, 
20, 22, 26, and 34, because as to all those sections applications for 
patent under the mineral-land laws were pending beiore the Com- 
missioner of the General Land Office. 

Senator Pittman. How about the North American Co., has that 
a patent application pending? 

Mr. Justice. It is quite likely; I do not remember. 

Senator Pittman. But there was a suit brought against them. 

Mr. Justice. If you mean there is a discrimination between the 
two, I will explain that. 

Senator Swanson. Why don't you bring suit against them if 
there is an application for patent ? 

Mr. Justice. Under this arrangement which was made between the 
departments, no suit was to be Drought without the commissioner's 
permission. I have brought some suits where appUcations for patents 
were pending, where he, for one reason or other, gave permission for 
me to do so, but as to those above referred to he nad not given per- 
mission, and I did not bring them until he did. When I tried that 
case about section 28 I advised Mr. Tallman by wire, on December 
28 last, what had developed at that trial with reference to the fraud, 
and asked him if he womd object to my bringing suits on the other 
sections. He said he would not request it, but he would not object 
as it was in the naval reserve. I requested him to send copy of my 
telegram to the Attorney General, and the Attorney General commu- 
nicated with him, and 1 have directed that bills be prepared. 

Senator Pittman. He has never refused to let you brmg a suit? 

Mr. Justice. What? 

Senator Pittman. He has never objected ? 

Mr. Justice. He has indicated an indisposition. 

Senator Pittman. What case was that ? The one that you wanted 
to being? 

Mr. Justice. For instance, on this particular one he showed his 
general trend about it. 

Senator Pittman. An indisposition toward bringing it ? 

Mr. Justice. Yes, sir. 

Senator Pittman. You brought it, did you not ? 
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Mr. Justice. Yes, sir; the Attorney General directed me to bring 
it under the circumstances. His letter is as follows [reading] : 

Janitaby 11, 1917. 
E. J. Justice, Esq., 

Special Assistant to the Attorney General ^ San Francisco j Cat. 

Sir: Referring to your personal interview and to the correspondence between 
yourself and the Commissioner of the General Land Oflice regarding the situation 
of claims to oil lands in sees. 20, 22, 26, and 34, T. 31 S., R. 23 E., in naval petroleum 
reserve Nor. 2, in the State of California, I have to say that, in view of the information 
furnished, the department feels that suits should be promptly instituted against the 
claimants to these lands, to the end that a receiver may be appointed and the Gov- 
ernment's interests thus fully protected pending final determination of the validity 
of the claims. 

For your information I am inclosing herewith a copy of my letter informing the Sec- 
retary of this proposed action. 
Respectfully, 

T. W. Gregory, Attorney General. 

Mr. Justice. On December 28 I wired the commissioner [read- 
ing] : 

San Francisco, Cal., December 28, 1916. 
Tallman, Commissioner f Washington, D.C.: 

Please see my letter to Attorney General and memorandum by Hamel and me 
relative to dummy location by McMurty in numerous cases, including those in which 
McLeod is applicant for patent. Am satisfied McLeod, Standard Oil, and Associated 
Oil knew or strongly suspected fraud when their interests were acquired. McMurtry is 
more likely to tell all now than later. I think it wise to bring suits inside sees. 20, 22, 
26, and 34, all in 31-23, especially as they are in naval reserve. Adverse reports on 
fraud and beginning of work on all sections. Advise whether you concur. Please 
show this to Attorney General. 

Justice. 

The commissioner wired me in reply to that under date of January 
5, 1917 [reading] : 

[Telegram.] 

Department op the Interior, 

General Land Office, 
Washington, January 5, 1917. 
E. J. Justice, San Francisco, Cal.: 

Your telegisjn 28th ultimo recommending suits against lands in sees. 20, 22, 26, and 
and 34 of T. 31 S., K. 23 E. My judgment proper course would be to request and allow 
claimants these lands procure agreements act August 25, 1914. I therefore can not 
recommend suit, but as this department has deferred to views youi department and 
Secretary of Navy on matter of contracts in naval reserves leaving no other method 
but suit and receivership to protect Government's interest, I will not interpose objec- 
tion to that course. 

Tallman, Commissioner. 

Then, on January 8, 1917, the commissioner said to the Attorney 
(ieneral [reading] : 

Department of the Interior, 

General Land Office, 
Washington, January 8, 1917. 
The honorable the Attorney General. 

Sir: For your information I am inclosing herewith copies of a telegram addressed 
to me by Special Assistant E. J. Justice, dated December 28, 1916, relative to the 
institution of suits against the claimants of sees. 20, 22, 26, and 34, of T. 31 S., R. 23 E., 
M. D. M., California, and my answer thereto dated January 5, 1917. 
Very respe j tf ully , 

Clay Tallman, Commissioner. 
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Then, on January 11, 1917, there was this letter sent by the 
Attorney General to the Secretary of the Interior [reading]: 

January 11, 1917. 
The Secretary op the Interior. 

Sir: Referrins: to Commissioner Tallman's letter of the 8th inclosing telegraphic 
correspondence between himself and Mr. E. J. Justice of this department, I have the 
honor to inform you that the latter has been authorized to file suits agaiust the claimants 
to oil lands in sees. 20, 22, 26, and 34, T. 31 S., R. 23 E., in naval petroleum reserve 
No. 2, in California. 

This conclusion has been reached after conference with Mr. Justice, who is satisfied 
that the claims were based on locations made through the use of dummies. He also 
believes that many of the claims to these lands are otherwise defective. While the 
commissioner in his telegram to Mr. Justice suggested that the claimants should be 
allowed to enter into agreements under the act of August 25, 1914, nevertheless he 
concluded by stating that he would interpose no objection to the institution of suits 
and the appointment of a receiver to protect the Government's interest in the land. 
Very respectfully, 

T. W. Gregory, Attorney General. 

Senator Swanson. What is the issue between the Government and 
those claimants on those lands ? 

Mr. Justice. A man by the name of L. B. McMurtrv, who Uves 
in San Francisco, prior to the order of withdrawal, had been doing 
what people generally did, posting notices on quarter sections on the 
1st day of January, as the custom was, getting there as near midnight 
so as to get ahead of anybody eke. They had a piece of paper 
tacked on a board and nailed on a stick, and drove the stick into the 
ground. On the paper there was a statement the land was located 
for oil. That had been the custom for years all through San Joaquin 
Valley. That is what they call locating land. That is what I under- 
stand this bill to mean by initiating ciaims. That is what I under- 
stand this bill will do: Give those people a right to those lands if 
they located prior to the order of withdrawal. 

Senator Pittman. I think you have misquoted the amendment 
slightly, as it is now, not intentionally, of course, but only those who 
have producing wells have any remedy under this bill. 

Afr. Justice. I should not have used the word ^^ initiated," but I do 
not understand it to mean producing wells. If it does it does not help 
these people. The bill you have before you does not say that. That 
is if tney had wells before the withdrawal, they would be entitled 
to the land. 

Senator Swanson. Suppose you come back to this. 

Mr. Justice. Now, this man McMurtry, in this way, '^ located" 
lands — '^claims," — but, of course, the mining law was passed to 
guard against monopoly. This kind of fraud was intended to evade 
it. The law was at one time that no man could have more than one 
claim of 20 acres upon one discovery, and he had to make a dis- 
covery on that claim before he could acquire any vested right. 

Senator Lodge. That is the old placer-mining law? 

Mr. Justice. Yes, sir; and these lands are taken up under the 
act of February 11, 1897, which was passed to allow oil land to be 
located under the placer-mining law. It was provided that the 
maximum amount that could be embraced in one location by an 
association of eight people and upon which one discovery would 
suffice was 160 acres, so that the interest of each of the eight would 
be equal to 20 acres. I have found, in my investigation out there, 
that in the early days of oil development tne trick of using dummies 
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was seldom resorted to, but in later years, when it was known by 
the use of the drill there was much oil around about there, seven 
of the eight names used on the location notices were often mere 
dummies. 

This man McMurtry went in, as a great many others did, in CaU- 
fomia, on a large scale I)osting notices on and claiming these lands. 
When the developer would come along, he would hold him up, but 
when this order of withdrawal intervened, it was water on his wheel, 
because the developer could not go back and locate, because the 
land had been withdrawn. There£)re they began to buy out men 
like McMurtry, who had prior notices posted. 

We were struggling along trying to find out whether McMurtry's 
arrangement with these locators was fraudulent or not. It devel- 
oped he sent to Chicago and borrowed the names of 32 men employed 
around the stock yards whom he had never seen before or heard 
of and secured powers of attorney from them. Eight of them were 
used by him to get the northeast quarters of many sections, eight of 
them as northwest quarter locators, eight of them southwest locators, 
and eight of them as southeast quarter locaters. He divided them up 
that way so it would be simple for his agents to go into the field and 

Sost the notices. He located over 164 quarter sections with those 
ummies. He did not get the advice from his lawyers he thought 
he needed, and became doubtful about the sufficiency of his plan. 

Senator Bryan. Eight men could only locate a quarter sectio^, 

Mr. Justice. He had 32, one group for each quarter. 

Senator Bryan. He would have a group of eight for each quarter ? 

Mr. Justice. Yes, sir. 

Senator Pittman. He would locate as many groups as he wanted to, 
but there must be eight men to each group ? 

Mr. Justice. He used the same group on each northeast quarter 
section, for instance, and the same group on each southwest quarter 
section, and so on. 

Senator Bryan. I understand. 

Mr. Justice. That simpUfied the matter. Of course there was no 
vaUd location until there was a discovery. So when he thought he 
might get into trouble about these Chicago locaters for some reason 
known to him and his attorney he sent to New York and got some 
locators — the same number — and '' located '' them on the same sec- 
tion's, and he had made some contracts with purchasers — this man 
McLeod, under whom the Standard claims, was one of them — under 
the Chicago locators, and when he dropped them and picked up the 
New York locators and "located" them he never changed his con- 
tract with McLeod, but moved on under the New York locators, 
just as if he had continued under the Chicago crowd. 

Senator Poindexter. On the same land ? 

Mr. Justice. On the same land, just relocating them. Now, when 
we sent to Chicago these men said — at the time the special agents first 
went to them — they did not remember giving to McMurtry any power 
of attorney. 

Senator Poindexter. What year were those proceedings in ? 

Mr. Justice. Several years before the withdrawal. I do not 
remember the exact date. 

Some of these men, who signed these powers of attorney when we 
saw them, said, "We did not do it." When reminded of the cir- 

78298—17 8 
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cumstances, they recalled it and said they thought they were signing 
some sort of an election petition, or something of that sort. 

The matter began to look so fraudulent mat we concluded we 
would just subpoena McMurtry and bring him up the next morning 
before ne had tmie to talk with anyone and put him on the stand as a 
witness. BQs testimony is set out in the Record. It fairly shows 
the fraud. It is not full, and many things he did not remember. 
His answers were mostly in monosyllables, as one might expect in 
these circumstances. 

All these sections I have mentioned were ''located" by McMurtry 
at the same time and in the same township and in the same way as 
section 28, which has been investigated and tried. 

Senator Lodge. Were those included in the 1,600 acres of the 
Standard Oil Co. 

Mr. Justice. Every acre of the Standard's 1,600 acres came 
through that source. 

Senator Swanson. That would be 1,600 acres. 

Mr. Justice. Yes. 

Senator Swanson. What would that be worth? 

Mr. Justice. I do not know. Mr. Richardson says that a man 
from the Bureau of Mines said $7,500 an acre. 

Senator Bryan. Every acre you say the Standard Oil Co. got was 
located by McMurtry ? 

Mr. Justice. Yes, sir; of these 1,600 acres claimed by it in Naval 
Reserve No. 2. 

Senator Bryan. We are speaking about these acres here [indicating 
on map] ? 

Mr. Justice. Yes, sir. 

Senator Bryan. How about the other acres — did he locate them 
also? 

Mr. Justice. He located aU the sections I am speaking of here that 
are marked by the black diagonal lines that Senator Pittman referred 
to. 

Senator Lodge. You mean like these [indicating] ? 

Mr. Justice. Yes, sir. 

Senator Chilton. Speaking about the value of the land that is 
being drilled 

Mr. Justice. Just as you see these located there [indicating on 
map]. 

Senator Bryan. The McMurtry sections which he located are 28, 
34, 32 

Mr. Justice. No; not 32. I had it here in this telegram, but I 
think I put it in the record; sections 20, 22, 26, 28, and 34. 

Senator Bryan. Did he locate for anybody except the Standard 
Oil ? 

Mr. Justice. Yes, sir; de located for himself. 

Senator Bryan. Are any of those lands involved here ? 

Mi, Justice. It shows here on that map just exactly who owns the 
land. 

Senator Bryan. I understand. The 1,600 acres that the Standard 
Oil claim were located in the manner as you described by McMurtry ? 

Mr. Justice. Yes, sir. 

Senator Johnson. All of them ? 

Mr. Justice. Yes, sir. 
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Senator Bbyan. I ask, furthennore, how much more of these 
reserves, in addition to the 1,600 acres, were located by him in the 
same manner. 

Mr. Justice. Excuse me a minute until I make a calculation. 

Senator Bryan. How much of the 5,600 acres were located by him ? 

Mr. Justice. Six hundred and forty multiplied by five — 3,200 
acres out of the 5,600 acres. 

Senator Sw ANSON. Please explain the contracts and methods by 
which the Standard Oil got its mterest in these lands. 

Mr. Justice. McMurtry, of course, having these locations — that is, 
the paper notices posted and this order of withdrawal intervening — 
he commanded the field to a very large extent, because the men who 
got in had to have some sort of connection with somebody that ante- 
dated the withdrawal order. So McMurtry went to the Associated 
Oil Co. and sold them a part of section 28 for over a half a milUon 
dollars, I think it was. I ao not remember just how much he received, 
but a large sum; but he was required to go back and get the New 
York fellows to ratify his transactions as their attorney in fact. 
They wanted a little money, and he gave them the equivalent of 
about 4 per cent, and he kept the other 96 per cent. On the witness 
stand he attempted to justify that by saying that he spent years in 
working on the matter, and tney had spent only about 15 minutes. 

Senator Pittman. But was there any question as to whether or 
not these men were in a conspiracy with McMurtry to deliver him 
their interest ? 

Mr. Justice. No; I think the conspiracy and fraud of the men 
consisted in selling their names. The point that you have in mind 
I take it, was made in the trial. The defendant said: '' Suppose 
McMurtry is in fact the principal for these men, so far as anything 
was said, and so far as anything in the record shows, why, then, it 
he has committed a breach of trust in not giving them their eighth, 
that gives them a cause of action against him for breach of trust.'' 
*' Yes/' said Judge Bean from the bench, ^'if he located it for them, 
but if he merely got their names to use for fraud, and used them for 
fraud, and they did nothing except permit the use of their names, 
that does not make the location nonest and does not support that 
contention. " 

Senator Pittman. What I am getting at is. Did these New York 
men beUeve he was going to act as their agent and locate them on 
the groxmd, because if they did, then, under the law, their location 
would not be fraudulent? 

Mr. Justice. Yes, sir. 

Senator Pittman. That condition would not be fraudulent. 

Mr. Justice. No, sir. 

Senator Pittman. But the other feUow, the agent, might have it 
in his mind to defraud these locators. Because the agent had in 
mind to defraud these locators, would the location by nonest men 
through an agent, not fraudulent, on their part constititute what we 
term a dummy location ? 

Mr. Justice. That is what Judge Bean said. There is no evi- 
dence that these men wanted to have this man locate on this land 
for their benefit. It was a mere selling of their names. 

Senator Swanson. As I understand, there were two groups of 
names, one in Chicago and one in New York. 
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Mr. Justice. Yes, sir; the Chicago men were dropped out. The 
New York group, when they were asked for some sort of paper 
ratification, they wanted a price for the use of their names. 

Senator Johnson. There was nothing in the transaction to which 
the principle of agency could apply. 

Mr. Justice. No, sir. I thiuK ii you will read the record, the mere 
suggestion of it will be repulsive. 

^nator Pittman. I have not had any question whatever that 
McMurtry, as far as he was concerned, was intending to defraud these 
locators, and intended simply to use them as you say. The only 
question I have had in my mind — and I do not know anything about 
it and that is why I ask you — is whether or not these men appointed 
him honestly as their agent. No matter how he accepted it, but 
whether they appointed him as their agent. 

Mr. Justice. 1 do not think they have any more merit than 
McMurtry has. A man came into my office a year and a half ago 
and asked me what McMurtry did. He had gotten his name, and 
he said he did not know what he did. He said if McMurtry got 
nothing out of the use of his name he was not going to do anything, 
but if McMurtry got anything out of it, he wanted to look into it, 
and see about suing him. 

Senator Swanson. Explain how the Standard Oil got its claims. 

Mr. Justice. McMurtry went aroimd selling these claims to any- 
body that would buy them from him at his pric^. The Standard 
Oil bought these 1,600 acres through a man named McLeod, who 
was pretty close to McMurtry. The circumstances tend to show 
that AlcLood and McMurtry were handling these things together, 
through McLeod's wife's name, and througn him. McMurtry and 
McLeod turned these claims into the Standard Oil Co., under a con- 
tract that the Standard Oil Co. woidd go on those lands and develop, 
and if it discovered oil — if the Standard Oil Co. discovered oil — then 
McLeod would go to the land office and make application for patent, 
and then they would, if they could get the patent, divide up between 
them, according to the terms of the contract, McLeod getting little 
and the Standfu-d Oil getting more. That is the way tne Standard 
Oil came in. 

The Associated Oil Co. came in in the same way, except that Mc- 
Leod did not intervene, and so on, with all these claims, just as if he 
had a basket of eggs to sell, just peddling them around. Of course, 
the Standard Oil Co. and the Associated Oil Co. did not take his word 
for tiiB fact there was oil there. They made up their own minds after 
a careful investigation of the matter. I say there are some circum- 
stances which lead me to beUeve that the Standard Oil Co. and the 
Associated Oil Co. and others knew about these frauds. Now, for 
instance, one of the things that made me think that way was that the 
Associated Oil Co. when it paid McMurtry this money took more care 
in drawing this contract than seems necessary if there was nothing 
the matter with the title. It recited a thing that was not borne out 
by the papers or the facts. McMurtry did not use bis own name in 
making the locations. He only acted as the attorney in fact. When 
he came to make the contract 

Senat on Sw ANSON. Let me ask vou this: Did thev know who he 
was attorney in fact for — did they show all the data on the papers ? 

Mr. Justice. Yes, sir: He showed all his papers. Then the con- 
tract recited that ^^IcMurtrv was personally interested in those loca- 
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tions. His j)apers did not indicate that he was. We called McMur- 
try to the witness stand. We thought we would surprise him, but 
it turned out afterwards that they got hold of him the night before, 
so he says. That is another story, though. When they mtroduced 
this contract under which the Associated Oil Co. claimed, there was 
this recital that he was personally interested. On the stand we 
asked him: ''You say in this contract you were personally inter- 
ested — ^how?*' He said that one of the locators died, and there was 
an administrator's sale of his estate, and ^'I bought at the adminis- 
trator's sale." *' Is that the only way you got the interest ? '' ''Yes, 
sir.'' ''But," we said to him, "that man died after you sold." That 
false recital was put in that contract. He could not explain how it 
was, but it indicated they were simply fixing up the gaps. 

Senator Swanson. Now, the court has decided that this was a 
fraud in that section ? 

Mr. Justice. Not quite that, Senator. The judge, in answering 
the suggestion tliat Senator Pittman had in mind a while ago said, 
*'Yes, if a man had honestly acted as principal and located lands as 
agent for his principal, and did it honestly, and then undertook to 
commit a breach of trust, that his principal reposed in him, he could 
not succeed with that, but there is no evidence that this was such a 
transaction. Now, that case is under submission before Judge Bean. 
It has not been decided. 

Senator Swanson. Now, that land, if this biU is passed, and relief 
is given, \^ho would be the beneficiaries in that land ? 

Mr. Justice. The Standard Oil Co. to the extent of its holdings and 
the others to the extent of theirs. 

Senator Swanson. Did anybody else except those companies 
spend any money in discovering and operating wells before the 
withdrawal order i 

Mr. Justice. None of them before the withdrawal order. 

Senator Swanson. Did any of them spend any money since, 
except the Standard Oil Co. ? " 

Mr. Justice. Yes, sir 

Senator Swanson. I mean on this land. 

Mr. Justice. None except those I have read in the list. 

Senator Swanson. I mean besides the Standard OU Co. ? 

Mr. Justice. No, sir; not on its claims, the Standard Oil Co. would 
not let anybody else in on its land. 

Senator Swanson. Nobody has spent anv money for discovery on 
this Standard Oil Co. land, except the Standard Oil Co. — is that true ? 

Mr. Justice. Yes, sir. I do not know whether you wish me to 
speak of any further matters or not. 

Senator Swanson. There has been so much talk in the papers 
about tJie Honolulu case, I would like to hear something about tnat. 
They claim it is one of the meritorious cases. 

Mr. Justice. The Honolulu Co. claims 17 unpatented quarter 
sections in naval reserve No. 2. It had not drillea on any of them 
until in 1910, and did not drill on some of them until 1911, but started 
its preliminary work with a view of first developing patented section 
10, or testing it out, in 1909. They had a report written by a man 
named F. M. Anderson, a geologist, for which, I understand, they 
paid $10,000, in which he predicted that oil would be found. If no 
oil or gas had been found tnere, probably no drilling would have been 
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done on the unpatented land. The Honolulu Co. laid a 2-inch pipe 
line, summer and fall of 1909, from Buena Vista Lake, some miles 
away, Up to section 10. They did some road work in the general 
direction of the other 17 quarter sections, and when it got gas at a 
considerable depth in that section 10, it extended the water line up 
onto one quarter of section 14, which, I believe, is not on that map. 

Senator Swanson. Here is 14 [indicating]. 

Mr. Justice. Yes; there is 14, but I was under the impression 
it was another section 14. 

Senator Pittman. That is the one that is clear-listed. 

Mr. Justice. From the time they ordered the pipe until they 
completed the work of laying the water line on 14, 11 days elapsed. 
With the exception of that work, that is all they did on 14 until 1910. 
They ceased pipe-line work in the fall of 1909, all of it; they ceased 
their road work in the fall of 1909, and they did not do any specific 
work on particular quarters for a long time, except to drill a well on 
section 10. The Commissioner of the Land Office has stated the 
facts in his clear-listing order, as he understands them. I am not 
reflecting on him, though I differ with him. I thought, and so 
wrote him, the work done was not the kind of development work 
that vested title in any quarter sections. 

Senator Swanson. You mean they held that work here [indicating 
on map] would coimt for work there [indicating] ? 

Mr. Justice. Yes, sir; that is what he held. 

The Chairman. Work in section 10 would count for work done in 
section 8? 

Mr. Justice. Yes, sir; the work of drilling a well on section 10 

Senator Swanson. Or a ^stem of roadway? 

Mr. Justice. Yes, sir. I aid not a^ee witn him and so wrote him. 
The matter was called to the attention of the Attorney General by 
the Secretary of the Navy and he said, " There is so much of this land 
and the interests of the Government are so large I want your opinion 
as to whether the commissioner has misconceived the law." The 
Attorney General said he had. I will not quote the letter, but I will 
refer you to a letter of April 12, 1916. 

The Chairman. Who's letter? 

Mr. Justice. The letter of April 12, 1916, from the Attorney Gen- 
eral, which is published in the Public Land Committee hearings on 
April 24, 1916. 

The Chairman. Will you get that and put it in the record? 

Mr. Justice. I have it here. That letter explains the Honolulu Oil 
Co. situation, except matters that have developed since. Consider- 
able correspondence has passed back and forth between the Commis- 
sioner of the General Land Office, or rather the Secretary of the 
Interior and the Attorney General, with respect to it. 

(The letter referred to is here printed in full as follows:) 

Apbil 12, 1916. 

[In relation to the opinion of tlie Commissioner of the General Land Office rendered Dec. 6, 

1915, in the case of the Honolulu Consolidated Oil Co.] 

Hon. Franklin K. Lane, 

Secretary of the Interior. 

Deab Sib: In accordance with previous correspondence between us, I now 
submit to you a statement of the conclusions reached by this department with 
regard to the above-mentioned opinion. Some of the principal questions of 
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law presented are involved in pending: litigation and some of them have already 
been argued and submitted on behalf of the Government. Until the courts have 
acted it will be seemly and in every way desirable for executive officials to hold 
their own views in suspense so far as possible. You will understand me, there- 
fore, as not intending to be dogmatic in what follows, but as simply expressing 
the views which, with the light now available, are at present entertained. 
These may be summarized as follows: 

1. The proviso of the Pickett Act of June 25, 1910, was passed in response 
to the request of persons who complained of the withdrawal order of September 
27, 1909, and seems to have fully met the desires of the leading members of the 
committee of oil operators who appeared before the House Committee on Public 
Lands in May, 1910, and secured the legislation. It provided against all pos- 
sible adverse effect of the withdrawal order upon claimants who at its date 
were " in diligent prosecution of work leading to discovery of oil," etc., and 
who thereafter so continued. Quoad such persons, and so long as their diligent 
prosecution of work lasted, the land which they occupied stood as if not em- 
braced in the withdrawal. Whether this proviso really added to the protection 
already afforded by the saving provisions of the withdrawal order itself or was 
merely declaratory, is a question which is not involved in the present inquiry 
and need not be discussed. 

2. These persons under the existing law were entitled to enter upon the 
public lands, to survey and mark the portions desired, to explore for oil and gas, 
and upon discovery to take title ultimately by patent. So long as they were 
diligently and in good faith engaged in prosecuting the work of discovery they 
were entitled to possession and to protection against clandestine and hostile 
entry by others. Miller v. Chrisman (140 Cal., 440; 197 U. S., 313)-; McLemore 
V. Express Oil Co. (158 Cal., 559) ; Borgwardt v. McKittrick (164 Cal., 650). 

The proviso to the Pickett Act protected this explorer's right from the order 
of withdrawal to the same extent and upon the same conditions as it was pro- 
tected by preexisting law against private intruders. 

3. All work " leading to discovery " need not be performed on the identical 
tract in view and upon which discovery must ultimately be made to permit a 
location. Indeed, in the search for oil and gas, extraterritorial work, such as 
road making, pipe laying, etc., is frequently, if not customarily, indispensable. 
But of course such extraterritorial work, to be availing, must be necessary in 
character and clearly related to the tract in question. To avoid abuses the 
character, scope, and necessity of such work should be closely scrutinized. The 
bona fides of the explorer would, of course, be weighed in the light of the con- 
temporaneous presence or absence of open and notorious acts of possession upon 
the tract itself. 

4. It may be that under exceptional circumstances two or more contiguous 
tracts may constitute what, in the commissioner's opinion, is styled a " unit 
development," and as such may share the benefits of preliminary work *' lead- 
ing to discovery," which is not performed upon either of them. The difficulty 
with this doctrine lies in stating and limiting it so that it may be harmonized 
with the fundamental purposes of the mining law to preserve free and open 
competition and to prevent claimants from monopolizing more land than they 
are actually engaged in exploring. I am not convinced that the limitations 
suggested by the commissioner are adequate for this purpose. If the common 
work in progress is no more than would be required, by the rule of diligence, 
to hold a part of the claims in question, Is it consistent with the laissez faii-e 
principle of the mining law to permit it to hold a larger number? If it be 
answered that such might be the case where the intent is obvious, and where 
sound business judgment would not dictate any more work of the common 
character than is being actually done, it would seem a necessary safegutird 
against fraud to require this intent to be made apparent not only by tlio 
declaration of the claimant but by attendant physical facts. I am of the opin- 
ion, however, that until the courts have decided otherwise, this question, 
whether even under these circumstances the work could be accepted as diligent 
discovery work adequate for all the claims, should be answered in the negative. 
As now advised, after painstaking investigation, I am unable to persuade my- 
self that a claimant may make one unit of reasonable diligence — that is to say. 
the amount of reasonable diligence which would be required to hold a single 
claim — suffice to hold an indefinite number of claims by unifying them in this 
plan of operation. Such an admission would allow the monopoly to depend not 
on what the claimant does, but on his intention and desires. The beginning of 
work upon a single road might thus become the means of acquiring what would 
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amount to an option upon an entire oil field, if the work were \te\ng done in 
pursuance of a bona fide plan to follow it up with diligrent drillinjr, etc. 

Again, it hardly seems possible that a series of claims can be held by worlv- 
Ing diligently for them seriatim, or by scattering diligence over them, so to 
speak, working now for one alone, and again for another. The situatioa 
must l>e looked at, of course, from a point of view entirely different from that 
which would prevail if the tracts were already under a common, private owner- 
ship. In that event, sound business judgment might dictate that preliminary 
operations should be confined to some one tract, and that exiienditures upon 
the remaining tracts should be deferred to await results. -Failure to obtain oil 
at the place selected for the first drilling might dictate the abandonment of 
the entire enterprise. Success there might not only demonstrate the value of 
the remaining lands, but rafght furnish fuel for subsequent operations. So 
a single water pipe, of moderate dimensions, extended in succession to one 
tract after another, might suffice for drilling on the tracts in sequence ; where;is 
a much larger and more expensive pipe line, with branches, or a number of 
such lines would be required to conduct drilling on all of the tracts contem- 
poraneously. But however wise such methods would be from an economic 
standpoint on the part of an absolute owner, I am unable to persuade myself 
that such foresight and economy can be taken as a substitute for the diligence 
refiuire<l under the mining law as to each tract sought to be held. I do n«'t 
think that under that law a tract may be held tentatively to await exploratory 
work conducted upon another which does not tend directly to exploration upon 
the former. A search for fuel or water on one tract, for use if found in exploring 
another, is not work done in exploration of that other ; and this is all the m(>re 
true if the search is conducted entirely outside any of the tracts sought to be 
grouped as a unit 

5. TJie commissioner's opinion undertakes to state in general terms the con- 
siderations which should guide in determining whether due diligence has existed. 
Of course, this phrase also is one which does not lend itself to exact definition, 
and difficulty in applying any generalizations, no matter how elaborate, to a 
given case can not be avoided. Even where all the facts are conceded and fully 
presented, different minds may well reach different conclusions as to the infer- 
ences to be drawn. 

In the instant case it would be manifestly impossible for me to make a finding 
as to facts without reviewing all of the reports and exhibits which were before 
the commissioner, for which time is not available. Moreover, the function of 
finding the facts is, of course, one peculiarly for your department. 

I do, however, venture to suggest that, assuming the facts to be as sum- 
marized in the opinion, there remains grave question as to the exercise of due 
diligence as to some of the tracts, at least; unless, indeed, we adopt w^hat I 
believe to be the impossible rule that all efforts may be suspended upon one 
tract while awaiting the success or failure of operations on another. 

I attach hereto the report of Special Agent C. D. Hamel, dated February 14, 
1916, to Mr. E. J. Justice, special assistant to the Attorney General, in charge 
of this California work, which seems to show that, at least as to some of the 
lands claimed, absolute inactivity prevailed for long periods. I also attach a 
supplemental memorandum made for Mr. Justice by Mr. Hamel, and a letter 
from Mr. Justice, dated February 19 last ; also a memorandum prepared for me 
by Mr. Mills, the counsel for the Honolulu Consolidated Oil Co. The depart- 
ment furnished Mr. Mills with copies of the Hamel memoranda, first eliminating, 
however, the references to confidential sources of information. These docu- 
ments are sent you with the suggestion that they be all brought to the atten- 
tion of the commissioner, in order that he, if so disposed, may review the facts 
in the light which they shed upon the situation. 

If I were to attempt to pass a definite opinion upon this case I should re- 
quire more definite and certain findings of fact than are given by the commis- 
sioner in his opinion. I should want to know the dates when the work began 
and when it ceased ; how and to what extent It was related to each quarter sec- 
tion claimed; the character of the possession manifested upon each quarter 
section, etc. Precise definition in these ways is, I think, quite necessary in 
applying the law correctly to the facts. 

The decision of the commissioner in this case, if approved, would establish a 
precedent affecting not only the lands Included in the applications, which are 
exceedingly valuable, but also, in all probability, many other tracts of oil lands 
claimed by the Government and valued at many millions of dollars. 
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You will note that in the opinion of Mr. Justice, shared by Mr. Hamel and 
his superior, Chief of Field Division Hayworth, most of the withdrawn lands, 
including those now in suit, would be affected. While, as I say, I do not under- 
take to pass upon the facts of this case, it seems perfectly clear that the grant- 
ing of patents under the circumstances presented to the commissioner would 
constitute a most far-reaching construction of the proviso in the Pickett Act, 
based upon propositions of law which are open to doubt and have become the 
subjects of divergent opinions, and which yet, in its direct and indirect results, 
may prove of most serious consequences to the Government. In view of this 
and of the fact that the granting of patent would forever prevent the Govern- 
ment from asserting any further right to the land, and because there are suits 
biought with the approval of your department and now pending in California 
in which judicial construction of the Pickett Act in its application to the facts 
saifl to be very similar to the facts In this case will be obtained, I recommend 
that patents to the lands involved be not issued or the commissioner's decision 
approved by you until those cases have been determined. Seven of them have 
already been submitted for decision. 

I can, of course, not expect you to grant this postponement if you deem it 
inconsistent with your duty to the applicant. In venturing to make the sugges- 
tion, however, I have in mind the facts that no hearing has been had of this 
case and that the special agent who made the examination indicates that there 
are substantial matters susceptible of proof which are not included in the 
commissioner's opinion. 
Sincerely, yours, 

(Signed) T. W. Gregory, 

Attorney General. 

Mr. Justice. There has been some recent correspondence between 
the two departments about this, but it is not necessary to refer to it 
further now. But the fact is that while the commissioner has entered a 
clear-listing order, the Attorney General wanted the matter referred 
either to the courts or to the register and receiver, or both, in order 
that the facts might be obtained other than by exparte statements, 
and the principles of law settled. ' 

Senator Swanson. How many acres are involved in this Honolulu 
case ? 

Mr. Justice. Two thousand seven hundred and twenty. 

Senator Swanson. Now, Mr. Justice, you have not discussed the 
bill and the effect of this bill that is pending. Will you do that ? 
j' Mr. Justice. Yes, sir. Let me say that I want it understood that 
if/any gentleman has the opinion that any one conected with the 
Attorney General's Office is trespassing upon the jurisdiction of the 
Secretary of the Interior that he is entirely mistaken. The Secretary 
of the Interior has not done anything except what he wanted to do. 
Nobody has troubled him, so that he has done anything against his 
will. He is not that kind of a man. He has not made any contracts 
for the disposition of the oil in the naval-reserve lands because the 
Secretary of the Navy has asked him to refrain, and he has elected 
to refrain. 

Now, the Department of Justice stands ready to enforce the law if 
it can. My feeling is, and I think the Attorney GeneraFs feeUng is, 
that the Government should not try to win a lawsuit for the same 
partisan reasons that a private litigant would, but to enforce the law, 
and if you gentlemen think the law is wrong as it is written, it should 
be changed by Congress, not by him. The Attorney General under- 
stands that it is his duty to enforce the law as he finds it. 

The Chairman. There is a call from the Senate floor, and the com- 
mittee wiU take a recess at this time for 10 minutes. 

(Thereupon the committee took a recess for 10 minutes.) 
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AFTER RECESS. 

The committee reassembled pursuant to the taking of the recess. 

The Chairman. Mr. Justice, just continue with your testimony, 
please. 

Mr. Justice. I want to put this in the record, first, please: I fur- 
nished to the Committee on Public Lands, that was sitting with repre- 
sentatives from the Navy Department, the Department of Justice, 
and the Department of the Interior in December, certain data; that 
is, I furnished it to the Attorney General and he furnished it to them. 
It shows what was developed on the trial of the cases in court involv- 
ing some of the locations made by McMurtry. On pages 76 to 81 of 
those published hearings is a memorandum by me, followed by a 
memorandum by Mr. C. D. Hamel. I hand it to you. 

(The memorandum submitted by Mr. Justice is here printed in 
full, as follows:) 

Memorandum by Mr. E. J. Justice relating to certain matters discussed 
by him before the Senate Committee on Public Lands on April 24, 1916, as 
appears on pages 425-500 : 

When the provisions of the Senate amendment to H. R. 406 were under dis- 
cussion before the Senate Committee on Public Lands when I was before that 
committee on April 24, 1916, I called attention to the danger of accepting ex 
parte statements relative to the facts in pending cases. I pointed out that the 
amendment known as the Phelan amendment to H. R. 406 proposed to forgive 
the fraudulent use of, dummy entrymen in cases where the so-called locators 
had transferred to others, and I ventured the opinion, in response to question, 
that they are not now and ought not by legislation be made bona fide pur- 
chasers for value without notice. 

I did not elaborate the facts with respect to the fraudulent use of dummy 
entrymen in many gt the cases under investigation by the Department of 
Justice because I realized that probably but little good could result from 
assertions on one side and denials on the other. I did state to the committee, 
in substance, that I thought the hard cases against which operators complain 
were, in the main, hypothetical cases, and that when the facts are known the 
plausible ground for maintaining that serious hardships exist disappeared. 

Since the time I was before the committee testimony has been taken in a 
number of cases in the district courts of California. The facts developed in 
those cases illustrate the lack of merit in many of the cases where relief is 
sought by legislation. This is true with respect to fraudulent dummy entry- 
men whose names were used to acquire lands in violation of existing law, as 
well as with respect to the time and manner of entry upon the lands in viola- 
tion of orders of withdrawal. 

I am handing herewith a memorandum pointing out to what extent these 
fraudulent entries have been made and how they have been used to acquire 
lands in the oil fields in the San Joaquin Valley of California. While it seems 
to me the facts developed in certain cases, as shown in the accompanying 
memorandum, furnish sufficient answer to the proposal to reward purchasers 
from such entrymen and confirm their title by legislation, these are by no 
means the only cases in point, but are typical of common practices which prevail 
throughout the oil fields. 

(The memorandum of Mr. Hamel, referred to by Mr. Justice, is 
here printed in full, as follows:) 

MEMOBANDUM FOB MB. JUSTICE. 

The records of the General Land Office show that a large number of applica- 
tions for patent, made by J. M. McLeod, either in his own name or an attorney 
in fact for some oil company, set out and rely upon certain locations made on 
January 1, 1909, which are commonly known as New York locations. 

The locations referred to were made under power of attorney, dated December 
18, 1907, and signed by thirty-two persons, most of whom reside at, or in the 
vicinity of New York. These locations cover the following described lands : 
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All of section 20, township 31 south, range 23 east ; all of section 22, township 
31 south, range 23 east; all of section 24, township 31 south, range 23 east; 
all of section 26, township 31 south, range 23 east ; all of section 28, township 
31 south, range 23 east; the north half of section 32,. township 31 south, 
range 23; all of section 34, township 31 south, range 23 east; the north half 
of section 4, township 32 south, range 23 east; the northeast quarter of 
section 9, township 32 south, range 23 east ; twenty-nine quarter sections in all. 

The recent trial of United States v, 32 Oil Company et al., A38 equity, in the 
United States district court, southern district, northern division, has thrown 
considerable new light on the history of these locations and of the lands covered 
by them. Mr. L. B. McMurtry, to whom powers of attorney, signed by the 32. 
persons above mentioned, ran, was on the stand as a witness on behalf of the 
Government. However, in addition to the facts as brought out in the trial, 
there are in our possession affidavits and statements made by interested parties 
which throw some light on the transactions. Prom the facts, as shown in that 
trial, and as taken from the affidavits and statements referred to, I shall en- 
deavor to show briefly the history of the lands in question. 

It appears from a statement made by Mr. McMurtry himself, in a letter 
addressed to the Commissioner of the General Land Office, dated July 28, 1914, 
that he first became interested in the Midway field in the year 1900. His first 
two or three efforts were failures. During the years from 1901 to 1905 
the Oregon Midway Oil Co. held a lease on certain lands in the Midway field, 
most of which were in township 32 south, range 23 east. After Mr. McMurtry's 
early failures he undertook to take over this lease, and later secured an option 
from the Oregon Midway Oil Co. for all of its holdings. He immediately 
went to New York. That was in 1905. He at that time met Mr. Frank H. 
Searls, Mr. E. A. Hoeppner, and others. As a result, in December, 1905, they 
incorporated under the laws of Arizona the Empire Oil & Development Co., 
and started to sell stock. These efforts continued until the panic of 1907 
stopped all efforts in that direction, and the Empire Oil & Development Co., 
and Mr. McMurtry, and those associated with him, gave up all further efforts. 

Mr. Frank H. Searls, Mr. J. C. Thickins, Mr. E. L. Powell, and Mr. C. W. 
Thorn had been associated with Mr. McMurtry, either as investors in stock 
in the Empire Oil & Development Co., or as salesmen. Prior to his leaving 
New York for California in the latter part of 1907, he discussed with Messrs. 
Searls, Thickins, Powell, and Thorn the formation of associations for the 
purpose of locating lands in the Midway field. These men were sent out to 
get signers to powers of attorney, and did get enough names to make the 
number 32. 

Under these powers of attorney the 32 persons were located on the lands 
above described on January 1, 1909, and also on one hundred and sixty-four 
160-acre tracts in San Benito County on January 1, 1908. 

It appears from the records of San Benito County, that on December 21, 1903, 
a power of attorney was secured from 32 persons, who were at that time en> 
ployed at the stockyards in Chicago. The purpose of securing those powers of 
attorney at that time is not apparent, although the records of San Benito 
County show that on January 1, 1904, one hundred and fifty-six 160-acre tracts 
were located, using the names of the 30 persons in Chicago, who will be here- 
after referred to as the Chicago group of locators. It is very probable that at 
the time those powers of attorney were secured, Mr. Murtry had no idea of then 
using them in the Midway field. However, the records of Kern County show 
that on January 1, 1907, he located in the Midway field, using the names of 
the so-called Chicago group, 32 in number, approximately the same lands de- 
scribed above, and which were subsequently, on January 1, 1909, located with 
the use of the names of the 32 persons in New York. None of the applications 
referred to above set out and rely upon the so-called Chicago locations. 

The evidence in the suit referred to shows that in the fall of 1908, L. B. 
McMurtry entered into an agreement on October 8, 1908, with Mrs. J. M. 
McLeod, represented by J. M. McLeod, her attorney in fact. This agreement 
affected all of section 32. This agreement was made by McMurtry as attorney 
in fact for the so-called Chicago locators. At or about the same time McMurtry 
gave an option for the purchase to J. M. McLeod for the north half of sec- 
tion 4, township 32, range 23, for $40,000. Some time in the fall of 1908 he sold 
to the Chanslor-Canfield Midway Oil Co. the northeast quarter of section 9, 
township 32, range 23, for either $10,000 or $12,000. Mr. J. M. McLeod has also 
stated in an affidavit, prepared for the Commissioner of the General Land 
Office, dated May 23, 1914, that after he had entered into contracts with 
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Mr. McMurtry with reference to sections 4 and 32, he negotiated deals with 
Mr. McMurtry for other lands, as follows : Sections 20, 22, 24, 26. 28, and 34, 
all in township 31 south, range 23 east. It has not been made clear whether 
or not those negotiations were prior to January 1, 1909. However, the records 
show that those lands had been located by McMurtry on January 1, 1907, acting 
under his power of attorney from the so-called Chicago group. 

So far as section 32 was concerned, the original contract of October 8, 1908, 
was changed so as to include only the north half. The evidence shows that Mr. 
McLeod and his associates remained in possession in the fall of 1908, and ac- 
tually started development work on the north half of that section. The loca- 
tion of January 1, 1909, by a different set of locators, made no difference in the 
possession or the occupancy of that land. The record in A38, involving the 
northeast quarter of section 32, township 31, range 23, shows that so far as the 
north half of section 32 is concerned, all of those up to the time of the appoint- 
ment of a receiver in possession and occupancy of the north half of section 32, 
namely, the California-Midway Oil Co., the 32 Oil Co., and certain individuals 
who organized the Buick Oil Co., secured their rights prior to January 1, 1909, 
through the original agreement entered into on October 8, 1908, between Mrs. 
J. M. Mcleod, acting through J. M. McLeod, and L. B. McMurtry. This is not 
true of the Associated Oil Co. However, at the time the Associated Oil Co. 
entered into its contract of August 4, 1910, with the so-called New York loca- 
tors, and L. B. McMurtry, acting for himself, and under his power of attorney 
from the New York locators, the records of Kern County show that the New 
York locators had parted with whatever interest they might have had. 

On May 17, 1909, a new contract was entered into by McMurtry, acting as 
attorney for the New York locators, affecting the north half of section 32, and 
J. M. McLeod, the general terms of which were the same as the original con- 
tract entered into in the fall of 1908. 

On November 26, 1909, the 32 Oil Co., tlie assignee of McLeod's interest 
in section 32, enteced into a lease with the California Midway Oil Co. for a 
portion of the north half of section 32. In that lease reference is made 
to the agreements of 1908. The general terms of the agreement of Novem.ber 
26, 1909, were the same as the terms of the agreement of November 26, 1908. 
In other words, all of the contracts, agreements, leases, etc., entered into after 
January 1, 1909, recognized the rights of McLeod acquired prior to January 
1, 1909, and acquired under the admitted fraudulent and dummy character 
of the so-called Chicago group of locators. 

Under the original agreement, and also in the subsequent agreements, L. B. 
McMurtry retained an interest in section 32. The same is true as to the other 
lands heretofore referred to, concerning which Mr. McMurtry and Mr. McLeod 
had agreements. Generally speaking, Mr. McMurtry's interest was one-half of 
the lands involved. In section 32, however, he retained the north 100 acres 
in each quarter section. 

The evidence in A38 shows that on December 3, 1909, the 32 New York 
locators assigned to one C. L. Claflln certain agreements, as follows : 

Agreement dated February 4, 1909, between L. B. McMurtry as attorney in 
fact and J. M. McLeod, affecting all of section 20, township 31, range 23. 

Agreement of January 9, 1909, between the same parties, affecting all of 
sections 22 and 26, township 31, range 23. 

Agreement dated May 17, 1909, betw^een the same parties, affecting all ol 
section 34, township 31, range 23. 

Agreement dated May 17, 1909, between the same parties, affecting the north 
half of section 32, township 31, range 23. 

On December 4, 1909, C. L. Claflin transferred and assigned to L. B. Mc- 
Murtry all those certain agreements mentioned above. It therefore appears that 
on December 4, 1909, the so-called New York locators had parted with what- 
ever interest they had in the agreements affecting the above-described lands. 

There was introduced in evidence A38 contract between L. B. McMurtry, 
acting for himself, and also acting under his power of attorney for the New 
York locators and the Associated Oil Co., dated August 4, 1910. That contract 
refers specifically to the north 100 acres of the northeast quarter of section 
32, and 60 acres in the northwest quarter of section 32. The contract also 
refers to other contracts of the same date, by which McMurtry, acting for 
himself and under the power of attorney for the New York locators, sought to 
dispose of, to the Associated Oil Co., the following additional described lands : 

North half of north half, section 34, township 31 south, range 23 east ; south 
half of south half, section 34, township 31 south, range 23 east ; north half of 
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north half, section 26, township 31 south, range 23 east; south half of south 
half, section 26, township 31 south, range 23 east; north half of north half, 
section 22, township 31 south, range f 3 east ; south half of south half, section 
22, township 31 south, range 23 east; north half of north half, section 20, 
township 31 south, range 23 east ; south half of south half, section 20, to\\'Tiship 
31 south, range 23 east ; 1,440 acres in all. 

It therefore appears that at the time the Associated Oil Co. secured these 
lands from McMurtry, and that McMurtry was acting on behalf of the New 
York locators, ^at the New York locators had actually parted with their 
interest and that McMurtry himself held whatever interests they might have 
previously had. 

The assignments of December 3 and December 4, 1909, above referred to, 
were recorded December 6, 1909, long prior to the date of the contract with the 
Associated Oil Co. At the time the Associated Oil Co. entered into this con- 
tract of August 4, 1910, it knew, also, that J. M. McLeod was in possession of 
at least some of these lands under agreements with McMurtry made prior to 
January 1, 1909, and that after the making of the location of January 1, 1909, 
McLeod or his associates or assignees were in no way disturbed, but did, as a 
matter of fact, remain in possession and continue in the development of the 
lands under the terms of the agreements entered into in the fall of 1908. 

The evidence in A38 shows that the so-called Chicago locators were, without 
question, dummy locators. The evidence as to the New York locators shows 
that some of them intended to permit their names to be used in the interest 
of L. B. McMurtry. Others testified that they expected some benefit, the extent 
of which was not made clear. 

The evidence in A38 shows that some time in the fall of 1908 both McLeod 
and McMurtry consulted with C. L. Claflin, their attorney, at Bakersfield, rela- 
tive to the validity of the so-called Chicago locations. It appears that there 
were some differences between the names as they appeared on the locations, 
and as they appeared on the power of attorney. Mr. McLeod and Mr. McMurtry 
both testified that in Mr. Claflin's opinion the validity of the so-called Chicago 
locations was doubtful. It was for that reason, as testified by Mr. McMurtry, 
that he relocated the lands on January 1, 1909, using the names of the 32 New 
York locators. With reference to this, the court. Judge Robert S. Bean, on page 
1441 of the record, made the following statement : 

" The Court. Now, Mr. McLeod was advised that there was some doubt about 
the location under which they were claiming, and he left that matter to be fixed 
up by the attorney, who, as you say, was also Mr. McMurtry's attorney. 

" Mr. Mitchell. Yes ; and whom Mr. McLeod consulted. 

" The Court. And in order to fix that up McMurtry made, under his New 
York power of attorney, this location of 1909. 

" Mr. Mitchell. Yes ; on the assumption that the locations of 1908 were 
worthless. 

"The CouBT. Would it not, then, follow irresistibly that the 1909 locations 
were made for the benefit of McLeod and the other people, whoever they were, 
and not the locators? " 

Without going into any detail as to the evidence in A38, relating to the man- 
ner in which Mr. McMurtry used the powers of attorney given him by the 
locators, sufl5ce it to say that the record shows that these lands were located, 
agreements, leases, and contracts were entered into by McMurtry, acting under 
his power of attorney, options were given and lands were sold, without the 
locators having any knowledge, whatever, that they were even located. The 
evidence shows clearly that McMurtry used the powers of attorney for his own 
use and benefit, and as his own individual property. The record is so clear 
on that question that the attorneys for the defense have freely admitted that 
the evidence shows that there was a fraudulent use of the powers of attorney. 
As to the evidence of such transactions, the court, on pages 1437 and 1438 of 
the record, volume 9, comments as follows: 

" The Court. If McMurtry had a power of attorney executed by locators in 
the utmost good faith he was equally charged with good faith in using that 
power of attorney, and if he took it and used it for his own purposes and use 
then it was a fraudulent transaction, it doesn't make any difference whether 
the power of attorney was properly executed or not. 

" Mr. Tauszky. No ; it was a breach of trust toward his principals. 

" The Court. Yes ; and he couldn't get anything by it, because he could not 
use a power of attorney for his own profit in that way. If he had a power 
of attorney and it was executed in the utmost good faith and he took it out 
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here and located lands for his own benefit and used it for that purpose, that 
would be a fraudulent transaction. 

" Mr. Tauszky. It would be a fraud as against his principals, but the Govern- 
ment wouldn't have anything to do with that, nor would the innocent party 
who dealt with the locator on the strength of that. 

" The CouBT. I think the .Government would have something to say about it, 
too. He could not use that kind of a power of attorney to vest in himself large 
areas of the public domain in violatioQ of , the public-land laws." 

The court also commented on this same situation on page 1734 of the record 
in A38, volume 11, and the following is quoted: 

"The CouET. I don't suppose you can contend on this, or any other case, 
that even if Mr. McMurtry had a valid power of attorney authorziug him to 
locate land for the use and benefit of the locators, that he could take that 
power of attorney and go into the field and use it for himself or anyone else. 

" Mr. Tauszky. Why, certainly not. It comes back to the proposition if he 
violated his trust to his principals, the locators, that does not make the location 
void and does not make the locators double locators. If the agent, contrary to 
his duty to his locators, deals with his principals — deals with the property in 
the way in which he shouldn't deal with it — that can not affect the validity of 
the location at the time it was made if It was made In good faith. 

" The CJouET. The locators had no interest in this property if he is dealing 
fraudulently with the power of attorney and using that for a fraudulent pur- 
pose to get the property for himself. Now, if he does that, I do not think it 
makes any difference. If he made the location in good faith for the locators, 
and then afterwards, In breach of his trust with them, had dealt fraudulently, 
it voids the trust. 

" Mr. Tauszky. That is the claim in this case. 

" The CouBT. The evidence is very strongly that it was made for the purpose 
of clearing up the title that McMurtry had already given." 

The evidence in A38 shows with respect to the lands now claimed by J. M. 
McLeod, and for some of which he is now making application for patent, that 
In the fall of 1908 both J. M. McLeod and L. B. McMurtry consulted C. L. Claf- 
lin, an attorney in Bakersfield, and were advised that the Chicago group of 
locations was invalid. This applies not only to section 32 but to all of the lands 
which had been located in the Midw^ay field, and were approximately the same 
lands which were subsequently relocated on January 1, 1909. In fact, Mr. Mc- 
Murtry has testified that the reason these lands were relocated on January 1, 
1909, was because of the advice given him by C. L. Claflin, and that these loca- 
tions were made for the purpose of protecting the possession which L. B. Mc- 
Murtry had prior to January 1, 1909, or the right of possession which he had 
in some manner conveyed to J. M. McLeod. In other words, a situation 
similar to that existing in section 32 existed as to all of these lands, and the 
comments of the court with respect to the locations on section 32 apply with 
equal force to the locations made on other lands, and under which J. M. McLeod 
is now claiming, and has actually made applications for patent In a large 
number of cases. 

This situation, as to the knowledge of the fraud existing with respect to the 
locations made on these lands, applies not only to J. M. McLeod personally, but 
applies to those holding under him, because the record shows that the various 
lessees and purchasers acquired their rights prior to January 1, 1909, with the 
exception of the Associated Oil Co. The Associated Oil Co., however, can not 
disclaim knowledge of the fraud, because the records of Kern County show that 
at the time it attempted to secure, through the locators, whatever rights they 
may have had — that is, on August 4, 1909 — the locators had parted with all 
their interest in the lands. 

The lands sought to be conveyed to the Associated Oil Co. were those lands 
which were retained by McMurtry himself at the time he made the agree- 
ments with McLeod, and those are the lands referred to by his honor. Judge 
Bean, when he stated, on page 1438 of the record in A38, that " he could not 
use that kind of a power of attorney to vest in himself large areas of the public 
domain in violation of the public-land laws." 

C. D. Hamel. 

Mr. Justice. I also think it would be well to call your attention 
here to other frauds than those of the kind that McMurtry was 
guilty of. 

Senator Swanson. I wish you would locate the land. 



OIL LAND LEASING BILL. 47 

Mr. Justice. That is the thought I have in mind. I am going to 
refer to this in order to remove the case from the realms of contro- 
versy by referring to a decision. I refer to the cases of the United 
States against the Devil's Den Oil Co. and the United States against 
the Lost Hills Oil Co. and others, decided by Judge Eobert S. Bean 
sittiQg in the southern district of California on a motion for an in- 
junction, and it is reported now in the advance sheets of the Federal 
Reporter in volume 236, page 973. A Mr. Roy Bishop, president of 
this so-called Oilmen's Protective Association, is the managing 
officer of these defendant companies. 

Now, Mr. Bishop's company entered on these lands not under a 
discovery but under a subterfuge, claiming discovery of gypsum. 
There is alleged in the pleadings a frudulent pretense of having 
located the land for gypsum, but that was merely a " location " pre- 
liminary to the acquisition of the land for oil. This is illustrative of 
some, of the methods employed. The facts are set out in the opinion. 

Senator Pittman. That is not in this reserve ? 

IVfc. Justice. No, sir; but it is covered by this bill. 

Senator Pittman. I do not think so. 

Mr. Justice. Yes, Senator; it is not in the naval reserve No. 1, 
and it is not in naval reserve No. 3, and your bill covers all lands with- 
drawn except in those two reserves. This naval reserve is only a small 
part of what is affected by your bill. 

Senator Pittman. Oh, well; yes. 

Mr. Justice. The McMurtry claims are ia reserve No. 2. 

Senator Pittman. Yes; it is true, but the Department of the 
Interior has taken that into consideration, and I see here now that 
this amendment was prepared and drawn by Mr. Finney and by the 
Commissioner of the General Land Office while they were appointed 
agents of the Department of the Interior, and it has quite a weight 
with our Public Land Committee for that reason. 

Mr. Justice. I had no reference to that. 

Senator Pittman. That is the reason I asked if it was in the oil 
reserve. I understand you are particularly iuterested in the fight on 
the land inside of the oil reserve. 

Mr. Justice. For the reason the land situated outside of the oil 
reserve has been acquired or attempted to be acquired by dummies 
and other frauds, and has been damaged by the careless methods of 
drilling. 

Senator Pittman. I thought possibly you would leave that matter 
to the Department of the Interior. 

Mr. Justice. I am perfectly willtQg to, but I understood it was the 
purpose to leave it to Congress. 

I wish to emphasize there were not 3,000,000 acres of land with- 
drawn by Prefiiident Taft September 27, 1909. The total land 
included in the outside boundary lines was 3,000,000 acres, but the 
Government did not claim that much land was affected. 

Senator Swanson. But it was only half a million? 

Mr. Justice. That private rights had not attached to. Of course, 
such lands as were privately owned were not iaffected. These gentle- 
men have often said 3,000,000 acres. Three million acres — ^but you 
do not count anything except Government lands within the bounds. 

Senator Pittman. Imay suggest, however, that in your 3,000,000 
acres of land are lands marked like that in red, that people thought 
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they owned, who are being stopped in their operations now by reason 
of the withdrawal, and land Ute the land in the yellow, there, where 
the people thought they owned it, and were spending a great deal of 
money, and were stopped in their operations by the withdrawal. 

Mr. Justice. Of course, the Southern Pacific Railroad Co. — ^we 
know how much that land increased it — just 166,000 acres, but less 
than half a million acres of the land was in a position to be affected by 
President Taft's order of withdrawal in California. There is some 
over in Wyoming. 

Senator Swanson. Now, Mr. Justice, what is the value of the naval 
reserves Nos. 1, 2, and 3 from your examination, as to the quantity 
of oil in them, and the relative advantages of the various sections 
reserved for naval purposes ? 

Mr. Justice. That is largely a very rough estimate, and those who 
have made those estimates differ widely. You may know as much 
about it as experts. 

Senator Pittman. I take issue with that on behalf of myself. 

Mr. Justice. I believe I would just as soon risk you. it is not a 
reflection on the Geological Survey, but they don't know there are 
three wells drilled in Naval Reserve No. 1. Geologists have been 
called on by the Department of Justice to testify in the railroad cases 
whether those odd numbered section over there are oil lands, meaning 
thereby what the Supreme Court means, ''lands the known condi- 
tions with respect to which are such that a man would be justified in 
spending money to develop them and would reasonably expect to 
discover oil in substantial qunatities." That is the situation I have 
to meet in these railroad cases. None of the gentlemen who have 
come here and told you about how much oil the Navy has have been 
wilUng or are wilUng to go on the stand and testify how many barrels 
are there. I put on the stand Dr. John Casper Branner, President 
Emeritus of Stanford University, who taught Mr. WilUams of the 
Bureau of Mines, and who is admittedly one of the best geologists, 
and one of the greatest men in this country. He is one oi the men 
selected by the American Academy of Sciences and sent down by the 
Government to study the question of how to stop the sUdes on the 
Panama Canal. He has been a witness in the railroad cases and 
testified for days, but when he comes down to measuring 100,000,000 
barrels or 150,000,000 barrels of oil he does not attempt it. That is 
left to the getlemen who have appeared before committees but have 
not been willing to testify in court. 

Senator Pittman. Does he make any estimates at all? 

Mr. Justice. No; he says he thinks it would pay to drill wells, 
and he thinks large quantities of oil can be obtained by drilling, but 
he says a man can not stand on the top of the ground and attempt to 
measure the oil in a new and undeveloped field. 

Senator Pittman. Has it not been demonstrated, as a matter of 
fact, that they do estimate remarkably accurately in oil fields where 
there has been any development ? 

Mr. Justice. Yes. 

Senator Pittman. The history of the oil lands, so far as these esti- 
mates are concerned, is that they have turned out remarkably accu- 
rate, is it not ? 

Mr. Justice. The predictions of geologists are of great value. 
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Senator Swanson. As I understand it, from what you have said^ 
the oil djevelopment in Reserve No. 1 has not had sufficient develop- 
ment to 'Indicate whether there is sufficient oil for the Navy. 

Mr. Justice. That is true, I think. The Oil Reserve No. 1, with- 
out development, may be known to geologists, as oil land 

Senator Pittman. As a matter of fact they have three producing 
oil weUs ? 

Mr. Justice. I have heard there was one well which would produce 
3,000 barrels. I put it in the hands of the receiver and he operated it 
for weeks, and the production has finally dropped to 25 barrels of oil 
and 15 barrels of water per day. I am satisfied there is a good oil 
field in reserve No. 1, but what I said illustrates it is easy to go 
wrong on these figures. 

Senator Pittman. As I understand you, there is no development 
sufficient to indicate whether there is enough oil on reserve No. 1 to 
supply the Navy. 

Mr. Justice. Not sufficiently for that. The conditions there are 
such, independent of development, to reasonably engender the belief 
that the land contains a large quantity of oil, but the man who says 
he knows that he will get 1,000 barrels of oil in a given well at 3,000 
feet deep or 5,000 barrels of oil at 3,000 feet will be laughed at by 
anybody who knows the oil business. When one starts to drill down 
into that oil sand he hopes and expects to get a large quantity of oil 
that will richly reward him, but he does not know it. He thinks per- 
haps he will get a large producing well, but he may get a small pro- 
ducer. 

Senator Phelan. Or a dry hole ? 

Mr. Justice. Yes, or a dry hole; and he may say, "I may get a 
dry hole this time, but I think there is oil there, and I will drill another 
wdl, but I win not undertake to tell vou how much oil I will get.'' 

Senator Swanson. What about oil reserve No. 3 ? What do you 
know about that ? 

Mr. Justice. Oil reserve No. 3 is undeveloped territory. The 
geological indications are very favorable for oil, but the Navy could 
not afford to build ships on the theory that given quantities will be 
found there, and give up other lands. If too much oil is reserved it 
can be disposed of. If too little, it may be too late to correct the 
mistake. AH the known fields in the United States will probably 
not supply the country's demand 30 years. 

Senator Poindexter. This is in Wyoming ? 

Mr. Justice. Yes. There have been investigations to see whether 
the title is clear and whether the Navy itself can afford to do some 
experimental drilling. But there has been some question about 
whether there have been people on these lands who drilled holes 
50 feet deep and disco verea a little oil, and whether they are going 
to come in and undertake to set aside the withdrawal order in the 
same way as is being attempted elsewhere in Wyoming and California. 
That is under investigation by the Land Office field force. Mr. 
Richardson tells me 

Senator Swanson. We will ask Mr. Richardson anything he may 
know. We just want you to tell us what you know yourseff. What 
do you know about reserve No. 2, as to its value as a naval reserve ? 

78298—17 4 
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Mr. Justice. Of course, those wells tell you a great deal, and there 
has been a great deal of oil taken from the sands; that will tell a 
great deal more as to how productive per acre the field is. 

Senator Swanson. Is the soil such as oil could remain there for 
a long time ? 

Mr. Justice. Yes; I started to explain it a while ago but was inter- 
rupted; this diatomaceous shale is deposited in the sea, the oil is 
formed in them, and migrates to the most hospitable home it can 
find near by, either up or down, but usually up. It goes into the 
porous sands, and remains in the voids between the grains, and the 
sands are so laid down that they are sealed both above and below 
by impervious hard shales, and that is the reason they do not col- 
lapse as Senator Pittman indicated a while ago. If wells are properly 
dnlled, and the formation is held up in the wells by casings, and 
cement is properly put in to shut the water out, the oil can be ex- 
tracted without damaging the structure. 

Senator Swanson. Now, Mr. Justice, will you take this bUl that 
the Public Lands Committee of the Senate will oflfer as an amendment, 
or as a substitute for the Phelan bill, and explain its provisions, as 
you understand it? State, if you will, what cases it would take care 
of, if it becomes law, and what nature of cases it seems to be con- 
templated to take care of. 

Mr. Justice. Now, may I ask Senator Pittman whether this bill, 
H. R. 406, beginning with section 10, is before the committee? 
There seems to be two of these propositions from the Public Lands 
Committee. 

Senator Pittman. Yes, sir; this, however, is not the Department 
of Interior's recommendation. 

Mr. Justice. No. 

Senator Pittman. But it is before the committee. 

Mr. Justice. Yes; then I understand it is before the committee. 

Senator Swanson. The one I wanted is the one being pressed, as I 
understand it, by the Land Commissioner, as a substitute for the 
Phelan bill. 

Senator Pittman. That is the one they submitted. They sub- 
mitted it down to the proviso here. This last proviso was not sub- 
mitted by them. 

Senator Swanson. What is this? 

Senator Pittman. That is an amendment of the committee also. 

Senator Swanson. Now, will you please discuss those two amend- 
ments; what would be the result on this land that is in litigation and 
dispute in the naval reserves ? 

Mr. Justice. Yes, sir. 

Senator Poindexter. You say ''These two amendments.'' How 
shall we know from the notes which you mean ? 

Mr. Justice. I shall undertake to describe them. 

The Chairman. You had better insert them in the record. 

Mr. Justice. I made a little error a while ago. Section 28, you 
see, the southwest quarter, has not any lines across it. I had over- 
looked for the moment that that quarter was first drilled upon in 
May or Jime of 19G9. 

Senator Swanson. This has gone to patent? 

Mr. Justice. The southwest quarter. What is the fact about that, 
Mr. Titus ? 
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Mr. Titus. It is in the same condition as the yellow land except 
no suit has been brought against it. 

Mr. Justice. It is just like section 20. 

Mr. Titus. Th"e southwest quarter of 26 has been patented. 

Mr. Justice. The southwest quarter of 26 

The Chairman. That little blue patch in the southwest corner of 
26? 

Mr. Justice. Yes, sir; that has been patented. The drill, I think, 
began to drop there in the spring — ^May or June — of 1909. 

The Chairman. Who drilled it ? 

Mr. Justice. The Standard Oil Co., and got a patent for it, I think. 
When I say there was no work done in this naval reserve until after 
the order of withdrawal, I had lost sight of that patented section. 

The Chairman. You mean that quarter section ? 

Mr. Justice. The patented quarter section — the southwest 
quarter of section 26. 

Now, in township 32-24, sections 24 and 26, the Honolulu Co. 
started some drilling over there earlier but they did not get oil and 
abandoned that land and are not now, as far as I know, asserting claim 
to it. 

The Chairman. We will take a recess now until 2.30 o^clock p. m. 

(Thereupon, at 1 o'clock p. m., the committee took a recess imtil 
2.30 o'clock p. m.) 

after recess. 

The committee reassembled at 2.30 o'clock p. m., pmsuant to the 
taking of the recess. 

STATEMENT OF HOK. E. J. JUSTICE— Eesumed. 

Mr. Justice. This forenoon I was talking about the number of 
suits which have been finally heard and the number of suits that have 
been decided. I would like to remove some confusion in the minds 
of some members of this committee who are also members of the 
Senate Public Lands Committee, with respect to the extent to which 
the litigation has gone, and how fast we have tried these cases. Mr. 
JRoosevelt, Assistant Secretary of the Navy, wrote me a letter asking 
about that because Mr. Ferris, of the House, and some other gentle- 
men on the joint subcommittee, were confused about the facts. 

Briefly, 27 withdrawal cases have been brought in California, some 
involving entire sections, but most involving quarter sections, and a 
few less than a quarter section. Three were brought before I went 
there. The three were brought under President Taft's administra- 
tion in 1913. I brought some cases in 1914, some in 1915, and some 
in 1916. All the cases which were brought in 1913 and 1914 have 
been decided. Ten of the cases brought in 1915 have been finally 
submitted, and some decided. AU the others — I think all the others — 
outside of one or two, have been set down for final hearing this 
spring. 

The special agents of the Land Office have given me assistance in 

fetting at the facts and the cooperative plan between the Navy 
>epartment, the Department of Justice, and the Department of the 
Interior has expedited these investigations and the cases are going 
forward without unnecessary delay. Ti we can get an extra judge 
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from another district who will hold court this spring and try these 
cases I do not see any reason why all withdrawal cases now on the 
docket should not be tried in the district court during this year. 
Others may be brought. 

Senator jPage. Is there any danger growing out of delay in the 
trial of the cases ? 

Mr. Justice. I am putting them in the hands of a receiver, and they 
are being operated better than before. He is shutting off the water 
and bearing all expense of production. As to the railroad cases: 
There are 18 patents attacked in 7 suits. One of them has gone to 
final hearing, and is now in the circuit court of appeals, and we 
expect to argue it in May. AU others are being tried, iand under a 
stipidation the testimony ttken in one of them may be used in the 
others, so most of the witnesses will not be recalled to the stand. 

Senator Swanson. What is the total expense or loss occasioned 
to the stockholders by these receiverships you have obtained ? 

Mr. Justice. There is no loss to the stockholders. I do not think 
the stockholders themselves would say there has been any. One 
man is the receiver in all cases. In the interests of economy and 
efficiency, he is being paid $5,000 a year for his entire time. He 
handles all these properties. 

Senator Swanson. is that all he gets ? 

Mr. Justice. Yes; there are no smecures there, and I am quite 
sure he is managing the property better than it was managed before 
bv the owners themselves, because he is shutting off this water. 
Mr. Bishop of the Devils Dam Oil Co. and the Lost Hill Co. gets for 
managing those companies $12,000 per year I am informed. I men- 
tion this to show how economically the receiver's compensation is. 
He has about $5,000,000 in money or oU. The money is drawing 
interest. 

Senator Pittman. Is he an oil man by profession ? 

Mr. Justice. Not by profession; no. 

Senator Pittman. What did he do, before he was appointed re- 
ceiver ? 

Mr. Justice. He has done various things. He has had an in- 
terest in oil cctopanies; he is a lawyer; he is a reporter; he is inter- 
ested in business generally. He has been here before your com- 
mittee. I suppose you have seen him — ^Mr. Howard M. Payne — 
and when I aslted that he be appointed 

The Chairman. Not before this committee, but the Pubhc Lands 
Committee. 

Mr. Justice. Before the Public Lands Committee — no judge has 
refused to appoint him. In one instance have they objected to it, 
and then they had no criticism to make of his integrity or abihty. 
Mr. Bishop's cdmpanies alone objected. 

Senator Swanson. Have you retained the services of experienced 
practical oil men who are operating these properties ? 

Mr, Justice. In every instance except where he found some of 
them inefficient or too many employees, the receiver has kept the 
same men the operating companies had, including the officers. 

Senator Swanson. What has been the cost, if you have it, of pro- 
duction under these receiverships, as compared with heretofore ? 

Mr. Justice. It is greatly reduced. I had it in these hearings 
before the Public Lanas Committee on April 24, 1916, and I stated 
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in there — I can not put my hand on it right now, but it is available 
in these hearings — as to what it costs him to produce the oil and what 
it cost others to produce it. It is just simply the cutting down of 
the overhead expenses. 

The receiver has put up a little gasoline plant at a cost of about 
$6,000, and it may be of interest to know he says he can produce 
gasoline at less than 7 cents per gallon, including the cost of crude 
oil. 

Senator Swanson. Are these suits very expensive to the Govern- 
ment and very expensive to the operators ? 

Mr. Justice. Why, of course, the witness fees is a big item. It 
costs something to get the witnesses there. 

Senator Swanson. What does it cost the Government a suit ? 

Mr. Justice. Well, Senator, I can not say as I do not know what 
the witness fees have been. They vary greatly in the different cases. 
The stenographers and witness fees are the main items outside of the 
special agents of the Land Office. This expense would be necessary 
if the cases were tried before the Land Office. 

Senator Swanson. I would like to form a general estimate as to 
the cost of these suits. 

Mr. Justice. I do not know. 

Senator Swanson. Now, to what extent is this litigation expensive 
to the operators ? 

Mr. Justice. It is not expensive to the operators at all, except 
trying their side of the lawsuit. The interest on the money the 
receiver has on deposit will pay most, if not all, operating expenses. 
The receiver pays all operating expenses out of the money that 
comes into his hands. The defendants would have to try the cases 
in the Land Office. 

Senator Swanson. I mean the suit — ^what I mean are the suits 
very expensive to the operators, outside of coimsel fees ? 

Mr. Justice. The mam item is counsel fees. I do not know about 
that. There are pretty good lawyers out there and I expect get big 
fees, but most of them are regularly retained. 

Senator Swanson. Would it be any more expensive to obtain 
witnesses for the defense than for the Government ? 

Mr. Justice. Oh, no, I should think not, and then it is not any more 
expensive to try the cases before the court than it is to try them before 
the register and receiver of the land office. They have to try them 
there. 

Senator Pittman. Mr. Justice, I think we all want to get the same 
figures as to this. You have himted all over the country for witnesses 
in these various suits, have jou not ? 

Mr. Justice. The Commissioner of the General Land Office has. 

Senator Pittman. Have you any separate force working on it ? 

Mr. Justice. None except mv office force. 

Senator Pittman. You have nad no inspectors who went out after 
the witnesses. 

Mr. Justice. None except the Land Office force. 

Senator Pittman. The Land Office furnished all the agents you had ? 

Mr. Justice. All the investigating agents. 

Senator Pittman. When wore you employed to take charge of this 
litigation ? 

Mr. Justice. I was asked about the trial of these cases in 1914, in 
February. 
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Senator PiTTMAN. 1914? 

Mr. Justice. Yes, sir. 

Senator Pittman. And how many cases have actually been tried in 
the courts of original jurisdiction on the merits, at the present time ? 

Mr. Justice. In the district court of California, you mean ? 

Senator Pittman. Yes; that is the court of origmal jurisdiction, is 
it not ? 

Mr. Justice. We have tried 15. 

Senator Pittman. Final suits ? 

Mr. Justice. Yes, sir. 

The Chairman. How are you compensated by the Navy Depart- 
ment? 

Mr. Justice. Nothing from the Navy Department at all. I am 
einployed by the Attorney General, just as any other special assistant. 

Senator rmMAN. I do not thinK that amounts to very much. I 
was not interested in that question. 

The Chairman. I am interested. That is part of the legitimate 
expenses. I want to know what this man is getting. 

Senator Pittman. He can answer the question if he wants to. 

The Chairman. Do you work on a commission or a salary ? 

Mr. Justice. I work for an amoimt allowed by the Attorney Gen- 
eral which he thinks fair compensation. I was asked when I was 
before the Public Lands Committee before about that, and I stated 
that my arrangements was in the discretion of the Attorney General, 
and I preferred not to state it. 

The Chairman. If it is a secret 

Mr. Justice. It is no more a secret than any other lawyer's fee 
would be. 

Senator Swanson. You would prefer him to give the imformation 
rather than yourself ? 

Mr. Justice. It is not a salary. I am a special assistant paid out 
of an appropriation to do this work, and I preferred when asked to 
take the employment, that the arrangement between the Attorney 
General and me, while it was about piiblic matters, that that part of 
the arrangement be between us as it was left in his discretion by 
Congress. 

The Chairman. Were you suggested to him by the Secretary of the 
Navy? 

Mr. Justice. I do not know whether I was su^ested or not. 
I think Mr. McReynolds asked the Secretary of the Navy about me, 
and I have known Mr. Daniels a long time. We have been friends 
and I have never known him to lose an opportunity to speak better 
of me than I think I deserve. I think Mr. McRejniolds made his own 
inquiries when he sent for me. He told me he had been asking 
Senator Simmons and Senator Overman about it and jocularly some 
things they said. I did not speak to them about it. 

Senator Pittman. Then you have tried 15 suits since you went to 
work in 1914? 

Mr. Justice. I tried 15 suits and have put in since January 20, 1916, 
in taking testimony in the railroad cases. I have put in a year in 
trying these railroad cases, involving nearly a billion dollars, besides 
trying these 15 withdrawal cases. The preparation of the cases has 
been much more laborious than the trial. Particularly is that true 
in the railroad cases. I think the lawyers for the defendants will 
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tell you I have been pretty busy, and they have complained I have 
given them but little rest. 

Senator Pittman. Why did it take so long to try those cases ? 

Mr. Justice. For a long time the only judge in the southern district 
was Judge Wellborn, who had certified hin lelf as disqualified because 
his son was employed by some persons who had or might have an 
interest in this litigation; in the second place we did not get a judge 
who could try them until Judge Bledsoe was appointed in the spring 
of 1914; and in the third place his docket was greatly congested; 
in the fourth place the judges in the northern district were so busy we 
could not get them to come there, and finally we got Judge Gilbert 
to send a judge from the ninth district, and he assigned Judge Robert 
S. Bean, and Judge Bean has put in as much time trying the cases as 
his own docket would fl,llow. We would have tried more if he had 
not been called home. We were working as fast as possible to get 
these cases ready. Practically aU the field work has been done since 
I have had charge of these cases. 

Senator Pittman. What is the condition of the docket in California ? 

Mr. Justice. Very much congested. Judge Trippet is trying 
regular cases and Judge Bledsoe has agreed to put in his time exclu- 
sively on the railroad cases and we are trying the other cases when 
we can get another judge sent down by the senior circuit judge. 
Even in this situation it seems to me we have made a good record. 
The Attorney General says in his annual report satisfactory progress 
has been made. 

Senator Page. Who would be the chief sufferers in case this 
legislation should not be acted upon this session; the men who are 
asking for the legislation or these men who have the wells I take it. 

Mr. Justice. Yes, sir. In the sense that if they get anything by 
legislation they want it as soon as they can get it. 

Senator Page. They would be the sufferers ? 

Mr. Justice. They are the sufferers to this extent: Where the 
receiver is appointea, they do not'operate the wells, except under him. 

Senator Pittman. Why do you operate these weUs ? 

Mr. Justice. You mean why don 1 1 cap them? 

Senator Pittman. Yes. 

Mr. Justice. Because it might be dangerous to the oil sands to 
cap them. Sometimes you can cap them safely and sometimes you 
can not. It depends on local conditions. Largely on whether they 
have been properly drilled. If water is present it should be extracted 
as it flows m. 

Senator Pittman. That leads up to a very interesting phase of 
this matter that I want Senator Page to hear. It is deSing solely 
with the compromise I have in mind. A similar interrogatory was 

Eropounded to the Assistant Secretary — not exactly that nature, 
ut developing the same idea; that is, that the Navy wanted to use 
this field for two purposes, for the present and future use. 
Mr. Justice. Yes, sir. 

Senator Pittman. And furthermore, I think it was the concensus 
of opinion there of the experts that it was to the interest of the field 
where a well was sunk to go ahead and pump it. 

Mr. Justice. At least. Senator, it is very dangerous to cap it 
without having investigated it beforehand and knowing what you 
are doing. I do not mean to say you can not cap it. 
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Senator Pittman. I think there is no divei^ence of opinion on that. 
We are getting down to this question of the settlement now. 

Mr. Justice. Of what? 

Senator Pittman. Of the compromise with regard to this district. 
What I am trying to do is to compromise this htigation. So far as 
these suits are concerned, in the yellow [indicatins: on map] they are 
being onerated now, I do not know whU is beS| done A thi oil. 

Mr. Justice. Which ? 

Senator Pittman. The weUs iii the yellow part of the map, they 
are being operated ? 

Mr. Justice. Well, it is being sold by the operators. 

Senator Pittman. That is immaterial. 

Mr. Justice. The Standard Oil Co. and the Associated Oil Co. and 
other operators in those sections oppose any interference with the 
operations and are taking the oil and selling it, but they are, of course, 
so far as the oil that is taken out is concerned, responsible. They 
oppose any restrictions on their drilling also. 

Senator Pittman. Now, then, in this situation here, under this 
proposed amendment, the only difference of title between that which 
the Navy would have, if it won the suit, and which it has under the 
proposed compromise, is that if it won the suit it could either operate 
the wells, as you are doing now through some individual and pay 
him, or it could operate them through the lessees, the same as the 
Government proposes to do with all other oil lands in the United 
States under the leasing policy. What would be the difference in 
loss of recovery in oil to the Navy, through a royalty of one-eighth 
and the profits they have derived from it by direct operations ? 

Mr. Justice. The greatest difference would be if the Navy had 
that for the storage oi petroleiun, it would not permit people to drill 
any more oil wells. It would also see to it that each ou well that is 
there is put in condition so it will do the minimum amount of damage. 

Senator Pittman. They could control that under a lease, could 
thoy not ? 

^lr. Justice. I do not know. I guess they can. 

Senator Pittman. I say they could do it. 

Mr. Justice. Oh, yes; certainly 

Senator Pittman. The terms of the lease would be such that 

Mr. Justice. But I have heard no suggestion of any plan to allow 
the claimants of these lands to operate wells now there. Nobody 
that wants these lands has proposed any limitation upon the extent 
of their drilling. 

Senator Swanson. How would this be as a settlement: Let them 
operate the present wells that are drilled and let those continue to 
run and open no more wells and let them have one-eighth — ^let the 
Government get one-eighth from just the present wells and limit their 
title to them. 

Mr, Justice. Well, of course, if they would spend enough money 
where it is necessary to spend it, as the receiver is doing, to restore 
the damage already done as far as possible, and drill no more wells, 
except under specifications submitted to and approved by somebody, 
in the inteix^t of the Government, and particiuarly in the interest of 
the Navy reserves, that would be a very much better proposition to 
my miiul than either of the bills that are presented to this committee. 

Senator Swansox. What would be the loss to the Government and 
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the operators if a compromise — ^let the present wells that are being 
operated continue to operate, so that they are kept in good condition, 
and concrete used, so that no waters could come m, and no more wells 
to be opened without the consent of the Navy Department, to whom 
these naval reserves belong. You know all the facts and the value 
of those lands better than anyone I know. What kind of a settle- 
ment' would that be ? 

Mr. Justice. If properly carried out and some efficient man put 
in charge to see that the damage is prevented or corrected if any has 
been done, and there is no more drilling of wells — that would be, 
probably, so far as the ground is concerned, all that the Navy would 
do with it if it had it. It would probably continue to operate the 
wells there* 

Senator Swanson. If that is done, do you know of any case of 
hardship that would exist on account of any money that has been 
expended ? 

Mr. Justice. Of course there would not be, except they have spent 
money and have got wells on lands with a view oi getting the wnole 
quarter section; but whatever money has been spent in drilling has 
been ^ent in drilling wells that are tnere now. 

Senator Swanson. What oil that is obtained from these wells that 
are drilled now fairly compensates for any expenditures made, so that 
there would not be any losses generally ? 

Mr. Justice. Yes; generally. Many times over. There are over 
$6,000,000 in the hands of the receiver. 

Senator Swanson. If that was done, you would consider that a 
very generous settlement on the part of the Government, knowing 
the facts as you do ? 

Mr. Justice. Yes, sir; but that raises a question of policy that I 
do not think I ought to interfere with; but I might say in passing 
that outside of this land, naval reserve No. 2, there are more Govern- 
ment lands outside the naval reserve than inside that have been 
drilled, and title to much of this land is sought through alleged gyp- 
sum discoveries, or dummies, or other frauds. One reason I have 
never originated some suggestion toward leasing the oil wells now 
drilled to the occupants who entered upon them through means of 
dummies, or in violation of the withdrawals, or otherwise in viola- 
tion of law, is that I have never quite seen Just how that is fair to 
the citizens generally who stayed off or got oft the land out of respect 
for law. 

Senator Swanson. Leaving out the dummy entries. 

Mr. Justice. I mean those who went in after the withdrawal. 
Now, here on two quarter sections, are two men drilling, one on this 
section and one on that [indicating]. The one on this piece of land 
[indicating] out of respect for the President's order of withdrawal 
withdrew, and the one on this did not. The one on this [indicating] 
piece of land was probably drilUng carelessly and the other may have 
been careful, and all the legislation proposed that I have seen looks .to 
helping the man who was not obedient to the law as it was written 
and does not regard the manner in which he worked. 

Senator Pittman. What do you think of the Pickett bill? 

Mr. Justice. If the Pickett bill is interpreted as I understand it, 
it is all right, but I do not think the Pickett bill was intended to mean 
what Senator Phelan said yesterday he thought it was intended to 
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mean. I know the history of that bill was that Congress wanted to 
help a class of men who were correctly described by Mr. Pickett. 
They definitely stated what relief they wanted, to what extent it 
would go, and whom it would benefit, and many of these same men 
who have been here this session opposed them — in May, 1910 — 
said, "Gentlemen of the committee, here are men w^ho when the with- 
drawal of September 27, 1909, was made were turning the casing in 
the ground and could not stop, because to do so would ^freeze ^ the 
casing. We want these men to go on because they can not stop with- 
out losing their investments, but only the men who w^ere dihgently at 
work and doing work of a character leading to discovery of oil, as 
defined in Christman v. Miller — a California case that went to the 
Supreme Court of the State, and thence of the United States should 
be protected against the withdrawal. Such work afforded protection 
against an intruder, a man who jumped a claim, and it is stated in 
that case under what circumstances a man was protected against the 
jumping of his claim." 

Senator Swanson. That is a United States law governing these 
public lands and it is not any State law governing any State lands 
m California ? 

Mr. Justice. No ; it appUes to the public lands of the United States, 
but is a State case brought to determine the possessory right of 
third persons. Neither had rights against the Grovemment before 
discovery of minerals until the rickett Act was passed. If one per- 
son attempts to occupy land which is being dihgently worked by 
another and resorts to fraud or force he can not succeed, even thougn 
it be Government land, and the courts will protect his possession 
against the intrusion of the third person. The case referred to and 
other cases held what they had to do to protect this possession against 
a third person. When the Pickett Act was passed the gentlemen 
who wanted relief against the withdrawal of the land by the Govern- 
ment — the owner — understood full well that they had to be moder- 
ate and just in their demands or Congress would give them no 
relief.. 

The disposition of the committee was, and its proposal was, to 
ratify President Taft^s order of withdrawal and stop there. When 
the rickett Act was passed they stated just what rehef was intended 
and allowed, and what work would count to the benefit of operators 
just as a discovery would. It required diligent prosecution of work 
'^leading to a discovery of oil,'' and that there be no cessation, but 
continuity, then when the operator made a discovery, even after the 
order of withdrawal, he would get patent as if discovery had been 
made before the withdrawal. They said, ''all w^e want is to have 
you give us the same right against the Government as we had under 
the decisions against the individual.'' That appears in those hearings 
and has been copied before the Public Lands Committees of both the 
House and Senate of this Congress, and has been held by the courts 
to be the purpose and effect of the Pickett Act. In the case of the 
Stockton Midway Oil Co., a copy of the opinion of which I handed 
you here to-day, you will find a discussion by the judge as to what 
the Pickett Act meant; what it was that caused its passage, which 
makes it unnecessary for me to elaborate it further. 

The Chairman. The stenographer will insert the opinion in the 
record . 
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(The opinion referred to is here printed in full as follows:) 

IN THE DI8TBICT COURT OP THE UNITED STATES IN AND FOR THE SOUTHERN DISTRICT 

OF CALIFORNIA, NORTHERN DIVISION. 



The United States of America, plainfiff, 

V. 

Stockton Midway Oil Co., et al., dependants. 



Equity No. A-54. 



Counsel for plaintiff: E. J. Justice, special assistant to the Attorney General, Frank 
Hall and A. E. Campbell, of San Francisco, Cal., and Albert Schoonover, United 
States attorney, Los Angeles, Cal. 

Attorneys for defendants: A. L. Weil, San Francisco, Cal.; C. W. Miller, Stockton, 
Cal. 

Bledsoe, District Judge: This is an application by the plaintiff for an injunction in 
restraint of waste and for the appointment of a receiver for oil property claimed by 
the Government in its proprietary capacity, and now in the possession of and being 
operated for the production of oil by aefenaants. 

The case is a so-called ''withdrawl suit" and in its substantial features is of the 
form, scope, and purpose of cases heretofore considered and reported. (United 

States V. McCutcheon et al., 234 Fed., 702; same case on final hearing, Fed., 

; also United States v. Midway Northern Oil Co., 232 Fed., 619, heretofore 

heard and determined by Judge Bean, sitting in this court.) 

The facts of the case present no conflict. Substantially they are as follows: 

The land in dispute is the southeast quarter of section 14, township 31 south, range 
22 east, Mount Diablo meridian, in the State of California. All of the four quarters of 
the section named were located as four placer claims at the same time and bv the 
same persons, and of course are contiguous. Fach quarter section later passea into 
the possession of the Bear Creek Oil and Mining Co., under which tne General 
Petroleum Co. now claims, for development purposes; previously to production 
of oil upon the land it was what is known as wild-cat territory in tha't it was not known 
to contain oil, and was not near enough to a known oil territory to make the existence 
of oil therein reasonably probable, although its relation to other oil lands and its 
geolc^ical characteristics were such as to suggest the possibility that it contained oil. 
The Bear Creek Oil Co. concluded to explore the land for oil, and in pursuance of that 
purpose entered into a contract with the original locators which contained the follow- 
ing among other stipulations: 

"In consideration of said covenants on the part of the party of the first part, the 
party of the second part hereby agrees that it will, within 20 days after the date hereof, 
commence the erection on each three Quarters in said section of buildings sufficient 
and suitable to carry on the business of arilling for oil , and an oil drilling derrick. On 
the remaining quarter, to complete a standard drilling rig and as soon as practical 
thereafter to commence the actual work of drilling the well and continue the same 
with reasonable diligence until success or abandonment, that is to say, until the territory 
shall have been tested for petroleum oil. [Italics supplied.] 

"After the completion of a well on the first quarter producing oil in paying quan- 
tities, the said party of the second part agrees to commence a well on one of the remain- 
ing quarter sections, and after oil shall have been discovered on the second quarter 
in paying quantities, work will be commenced and prosecuted in a similar manner 
on each of the third and fourth quarters successively. 

Pursuant to this contract the Bear Creek Oil & Mining Co. established a camp at 
the center of the section and erected a building or buildings on each of the lour 
quarter sections, which were thereafter continuously occupied by its employees; a 
water line was run, a water tank was established on one oi the quarters, a road was 
made, and a skeleton derrick was erected on each quarter. Tnese improvements 
were made in the spring of 1909 and completed some time in June of that year. 

Work on the drillmg of a well on the southwest quarter and near the center of the 
section was begun in June, 1909, and continued until oil was discovered in the fall 
of 1909 and the well completed in February, 1910. The skeleton derrick on the 
southeast quarter, involvea in this suit, was destroyed by wind in the fall of 1909, 
and another derrick was erected thereon during the winter following. 

After the completion of the well on the southwest quarter wells were drilled con- 
secutively on the northwest, northeast, and southeast quarters, the one on the south- 
east, the last to be drilled, having been spudded in May, 1910, and later oil was dis- 
covered on that tract. On December 15, 1909, an affidavit as to the work theretofore 
done on the southeast quarter was filed, which said affidavit purported to recite the 
doing of so-called assessment work upon the claims during the year 1909 in a sum con- 
siderably in excess of the statutory requirements. Said affidavit also recited that such 
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expenditures were made for the purpose of holding said claim, and also recited that, 
in addition to the labor done on said claim, the Bear Creek Oil & Mining Co. was tibe 
owner of the four claims heretofore referred to, covering the four quarters of the section 
above mentioned; that they lay in a contiguous compact group, and that the labor 
done and improvements placed upon any one of said claims tended to and did develop 
and determine the oil-bearing character of said contiguous claims and of each of 
them. Also, that upon said group of claims the owner had performed labor and 
made improvements of the value of not less than $20,000, etc. 

The lands in question were withdrawn from appropriation under the mineral-land 
laws of the United States by the Executive withdrawal of September 27, 1909. (See 
U. S. V, Midwest Oil Co., 236 U. S., 459.) 

Up to the time the lands in controversy were withdrawn from appropriation, no 
"discovery" of any mineral had been made. The claim had been "located," that is, 
appropriate monuments and a mineral location notice had been set up, but the sine 
qua non of a valid mineral claim, viz., the discovery of mineral within the limits of the 
claim, had not been accomplished. The locators, then, were in the position referred to 
and commented upon in McLemore v. Express Oil Co. (158 Cal. 559; 112 Pac. 59); 
they had acquired no permanent vested rights of any character, and in virtue of their 
location and occupancy of the claims had acquired merely the limited rights, as against 
all persons save tne Government at least (McLemore v. Express Oil Co., supra) \mhin- 
dered, to engage diligently in the prosecution of work leading to a discovery of oil or 
other mineral content witnin the boundaries of the claim located. 

As I was led to conclude in the McCutcheon case, on application for a receiver, 
supra, the withdrawal order itself, by its terms, recognized and sought to protect this 
substantial though limited right. Ex])ress congressional recognition of it was accorded 
in the Pickett Act (36 Stat., 847), which, while neither acknowledging nor repudiat- 
ing the validity of the withdrawal order, limited the extent to which such' order 
might otherwise go, if valid , by protecting from withdrawal those who were at the 
date of withdrawal "in the diligent prosecution of work leadiog to the discovery of 
oil or gas." In other words, by this act Congress sought to give oil locators before 
discover}^ the same rights as against the Government that judicial decisions had 
given them as against third persons. There is no inference to be drawn, however, 
that Congress, leghlating as it then was as to withdrawals arid in aid of the proprietary 
rights of the Government^ was intending to confer any additional rights, particularly 
as against the Government, upon those claiming, without a discovery, land withdrawn 
by competent authority. The net result of the situation, then, was that upon the 
withdrawal of the land embraced within his claim, in the absence of a discovery, a 
claimant possessed no rights at all, as against tiie Government, save the ri?ht, if he 
were then actually engaged in the diligent prosecution of work leading to a discovery 
of oil or gas on such claim, to *' continue in diligent prosecution" of such work until 
a discovery, as a result of such continued diligent prosecution, had been effected. 
By that event, of course, and not till then, his immunity as against attack by the 
Government in its proprietary capacity would be complete. PrevLouslv to such 
event, and in the absence of the required diligent prosecution of work, he has no 
defense to the Government's claims. 

Confessedly, at the date of the lixecutive withdrawal order in 1909, no work of any 
kind, diligent or otherwise, leading to a discovery of oil in tlie southeast quarter of section 
14 1 was in progress. Diligent work, pursuant to the contract herein above referred to, 
was in progress on the southwest quarter, but the most that work could "lead' to, 
as in fact all it did "lead " to, was a discovery with respect to the claim on such south 
west quarter. A discovery of oil on the southwest quarter, no matter how persuasive 
as to tne presence of oil in, could not validate the location on, the southeast quarter. 
(Nevada Sierra Oil Co. v. Home Oil Co., 98 J ed.. 673; Olive I and & Development Co. 
V. Olmstead, 103 Fed., 508.) Defendants concede this, but claim (and this is the only 
question in the case) that the diligent prosecution of work at the time of withdrawal 
on tlie southwest quarter, under the so-called 'group development" rule, sufficied to 
protect, until actual discovery, the other three claims in the group. 

This "group-development" theory is based upon a situation well Known and recog- 
nized in the mining world, to the effect that annual assessment work, if otherwise 
sufficient in amount, done upon one of a group of contiguous claims and calculated 
to aid in the development of tne mineral resources oi the entire group, will be accepted 
by the Government and will suffice to hold and protect all flie claims constituting 
the group. (2324 Rev. Stat.; Anvil Hydraulic' Co. v. Code, 182 Fed., 205, where a 
\'ery satisfactory statement of the rule may be found.) But the inherent and funda- 
mental weakness of defendants' contention in this regard is that the rule of "^qup 
de\'elopmont.*' both in the statute and in the decisions, relates only to subsisting 
mineral claims — ^i. e., claivis upon or iritkin which a discovery has been made. No case 
to which my attention has been called and no statute or regulation of which I have 
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knowledge makes the group-development rule applicable to any claims other than 
those upon which annual assessment work is due, viz, claims founded upon a dis- 
covery. Prior to discovery, '* assessment work" will not suffice to hold a claim, nor 
will it suffice to take the place of a discovery. In its legal effect, it is ''irrelevant and 
immaterial.'' (McLemore v. Express Oil Co?, supra.) Nor is the Pickett Act, ex- 
pressly or impliedly, a recognition of the ''group-development" theory, as suggested 
by counsel for defendants. As above indicated, that act was passed because of, and 
with reference to, a controversy over the status of claims where a discovery had not been 
made; it had no concern with, and is not affected by, any regulation or statute re- 
specting the continued holding of claims already valid in law because a discovery 
herein luid been made. 

Counsel's argument is based upon the fact that the language of the Pickett Act does 
not in express terms demand that the "diligent prosecution of work " shall be performed 
upon the claim in question, and that in consequence, and in light of the practice and 
decisions respecting the doing of annual assessment work upon claims held in groups, 
such practice and decisions are "to be read into" the Pickett Act, and "diligent 
prosecution of work" adjudged accordingly. The dissimilarity of the situations, how- 
ever, makes in opposite the suggestion of reading the one law into the other. The 
one had to do with the holding of a claim valid in law; the other had to do with the 
initiating of such a claim. In addition, though it may not be so phrased in express 
terms, the clear inference to be drawn from the Pickett Act is that Congress intended 
that the work therein provided for should be done upon the precise land which might 
be the subject of a withdrawal order. Nothing in the act serves to indicate any other 
intention ; the language of the decisions furnishing the inspiration as well as the wording 
of the act (Milner v. Chrisman, 140 Cal., 440; McLemore v. Express Oil Co., 158 Cal., 
559; Borgwordt v. McKittrick Oil Co.^ 164 Cal., 650) lends countenance to no such 
suggestion as is advanced herein; and, finally, the language of the act itself is inconsis- 
tent with such a conclusion. It provides that if a bona fide occupant or claimant is 
in "diligent prosecution of work leading to the discovery of oil or gas" he shall not be 
affected by the withdrawal order. Obviously the work which will avpid withdrawal 
must be work which, if persisted in, will "lead" to, i. e., bring about a discovery of 
mineral upon the precise land withdrawn. No other land was in contemplation; on 
no other land could a discovery be made which would be productive of any mineral 
rights in or to the land withdrawn. 

The argument is also advanced that, though section 2325, Bevised Statutes, permits 
the issuance of a patent as for mineral land only in case $500 worth of labor "upon 
the claim" has been performed, yet nevertheless the Land Department has con- 
sistently applied the "group development" rule to applications for patent, and 
has in consequence directed issuance of patents where the work was not done "upon 
the claim" but only upon one of a group of claims. (Copper Glance Lode, 29 L. D., 
542; Zephyr and oflier claims, 20 L. D., 510.) With this premise, the conclusion is 
urged that the ruling of the court in its consideration of tne Pickett Act should be 
along similar lines. Aside from the obvious fact that a different rule of construction 
might reasonably be followed as between section 2325 in which the Government 
is asserting and seeking to enforce no proprietary right, and the Pickett Act in which 
such a right is asserted and dealt with, it would seem to suffice to suggest that imder 
section 2324 of the Revised Statutes, where the group-development rule received 
its first recognition, by the doing of assessment work pursuant to such rule, the one 
substantial right in connection with mineral land, viz, the right to hold and work 
the claims, even as against the Government, was secured. Such being the case it 
was perhaps not improper, and in furtherance of the liberal construction of mining 
laws in aid of mineral development, that the department should consider that a 
vested right even as against tne Government having been thus acquired, a patent 
which is merely evidentiary of that right should follow, even though express authori- 
zation of such patent, based upon group-development work, was lacking in section 
2325. It might be that the department was too liberal in its construction of section 
2325. However, nothing in aid of a proper construction of the Pickett Act, where 
the rules are to be applied with strictness in favor of the Government, is to be gleaned, 
in my judgment, from the department's construction of section 2325. 

The decision of Judge Riner of the District Court of Wyoming in the United States 
V. Ohio Oil Co., not as yet reported, is cited in support of defendant's contention. 
True it is, in that case, that Judge Riner, apparently without giving consideration to 
the precise point involved herein, did hold that work done apparently on one or more 
claims for the benefit of several would redound to the benefit of the claimant and suffice 
as against the provisions of the Pickett Act to vest him with a valid title to the land as 
mineral land with respect to all of the claims. Preliminarily, it should be observed 
that with respect to the claims in question Judge Riner had found that a sufficient 
" discovery" in law had been made; for the holding of the claims thereafter, of course. 
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the "group development " rule adverted to by Judge Riner was applicable and proper; 
moreover, it is apparent from the facts in that case that the contract entered into pre- 
viously to the withdrawal order provided for the drilling of wells ** on these lands." It 
would seem, therefore, as if in that case there was a positive agreement to prosecute work 
by the drilling of wells upon each one of the claims in question; such might properly 
have been held by Judge Riner to have been the diligent prosecution of work 
with respect to all of the claims at the time of the withdrawal order. In the case 
at bar, however, it is apparent from the terms of the contract entered into that in the 
event of the failure to discover oil on one of the claims no wells would have been drilled 
upon the others; in consequence there was no positive obligation to do anything on the 
southeast quarter at the time the withdrawal order was promulgated; as a necessary 
result thereof there was no diligent prosecution of work at that time with respect to 
such southeast Quarter. Irrespective of what the conclusion may have been in the 
Ohio Oil case tnen, the case at bar is clearly differentiated from that case and not 
within either the spirit or scope of its ruling. 

In addition, it may be said that to hold that one may acquire rights as against the 
Government, in the face of a withdrawal order, merely by following the ** group- 
development" rule, prosecuting his work upon several claims in succession, but 
always one at a time, is to go counter to the holding in Borgwordt v. McKittrick Oil 
(^o., supra. There it was sought to engraft upon the rule requiring diligent prosecu- 
tion of work leading to a discovery, the qualification that it might be engaged in 
within a "reasonable time" after location. This qualification was expressly repudi- 
ated by the court, it being said (p. 661): "The rule declared by the decisions does 
not so provide. The attempting locator^s possession is protected only while he may 
fairly be held to be actually engaged in such work as may reasonably be held to be 
discovery work. " So here, if actually engaging in the diligent prosecution of work 
leading to discovery is essential, the putting off of that work with respect to one 
claim while another claim was being explored for purposes of discovery, would seem 
to be destructive of the right of the claimant to be protected in his claims upon which 
no work was actually being done. 

The lands in controversy having been withdrawn before discovery, and no diligent 
work leading to such discovery having been in progress at the date of withdrawal, 
it follows that defendants show no such right to the lands as to negative the probability 
of the Government's success on final hearing. 

The motion for injunction and receiver applied for will therefore be granted. Coun- 
sel will draft appropriate decrees. 

Senator Pittman. Here is the distinction I want to call to the 
attention of the committee. I do not know whether Mr. Justice will 
concur with me in the distinction, as I see it. There is no question 
between rival claimants as to the right of possession of the public 
domain for the purpose of prospecting under the statutes; in that 
case the courts only recognize the right of possession to the right 
possessio pedis. It was merely a matter of occupation. But never 
to my knowledge has the Government, through its proper officers, 
raised the question of diligence against the prospector who did dis- 
cover metal. 

Mr, Justice. Of course 

Senator Pfttman. The very fact that the Government stood by 
and saw that man expend his money and time in developing the 
mineral of the United States and never interfered with him while he 
was doing it, estopped it after he had discovered mineral, from saying, 
"You were not dibgent in the prosecution of the work," and I do not 
think Mr. Justice can show me a case in any patent proceeding wherein 
the Government has said to any prospector who found met^ or any- 
thing else that is locataWe, *'It is true you foimd the metal, but you 
were not on there two months or three months, or any other period 
you might mention," 

Now, in these propositions, you are attempting to apply the law of 
possessio pedis with respect to the relations of two individuals — to the 
relation of the Government to the individuals. The Government's 
obligations to those two individuals were the same, and, consequently. 
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it would allow such individuals to fight out the question, but when 
the Government, by public statute, invites a man to go out on the 

1)ublic domain and look for oil, knowing just as much of the geological 
ocation of that oil as a prospector, and then stands by and watches 
that man work for years and spend hundreds of thousands of dollars, 
and then,comes in with a proposition Uke this, I say that it is dishonest. 
To come in then, after he has discovered that oil, and say, '^ Well, but 
there was a period of two months there when you were not working,'' 
is obnoxious. That is the construction which the lower courts in the 
suits have put upon it. 

Mr. Justice. I do not think the cases you have in mind are anal- 
ogous to these cases, because in most cases no withdrawal order 
intervened before discovery. A man does not lose any rights before 
discovery. He had no rights until after discovery, until the Pickett 
Act was passed to relieve nim against a hard situation. 

Senator Pittman. Undoubtedly, but they also should recognize a 
moral right, since they invited him to work and he continued to work 
and got what the Government invited him to get; that they should 
feel themselves morally estopped, although not legally estopped — 
they should feel themselves morally estopped to say, " It is true you 
have gone down and gotten oil, but there were several periods in which 
you showed a lack of diligence.'' 

Mr. Justice. Unless there has intervened a withdrawal order, you 
do not need to raise the questions you are now raising, because, as 
I say, the theory of the law is that there never is a paper location 
noti^ posted-never anything done except going on tfie land and 
working imtil the discovery, and then the location notice is posted. 

Senator Pittman. You can not discover oil except in that way. 

Mr. Justice. When you talk about cutting a man out of some 
rights he may have had and lost by lack of diligence, you are not 
tiuking about a situation that exists anywhere in the law, unless there 
is a withdrawal order before discovery. 

Senator Swanson. That is the effect of a withdrawal order. All 
ridit; proceed. 

Mr. Justice. Yes, sir. 

Senator Pittman. It is just like a shotgun. 

Mr. Justice. The man went there with the understanding he could 
search the public land from Colorado to New Mexico and locate where 
he pleased, but he must make a discovery before he segregates any 
land from the great body of the public domain and vests m himself 
rights exclusively against other persons — other citizens. Other 
citizens should be allowed to go there just as he can, and he can not 
post a notice and dig some hofes and put up skeleton derricks and go 
off, and leave that as a warning to otner citizens he has stamped his 
claim on it. If that were true, one or two men who were active in 
starting things would monopolize all the mineral lands, and it is 
against monopoly that the law provided that unless you get your 
vested right, you can not keep anyone else out, and one can not keep 
any man out unless he made discovery or is diligently working, and 
when he ceases work prior to discovery he can not hold the land. 
He has no vested right. It was not intended that there should be 
any vested right under such circumstances. 

When the Senator talks about the degree of diligence under the 
Pickett Act being different from what it was under any other act, 
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against the Government, I reply, of course, it is inasmuch as it is a 
remedial act,, that is, men wanted some rights they did not have 
under the law and tried to get it under the Pickett Act. It was given 
in certain, cases where diligence had been employed. I never heard 
before in my life of anyone being at all confused in his mind about 
the fact that a remedial act was void because retroactive. It could 
not be a jremedial act unless it was retroactive. 

Senator Pittman. I do not care what the Pickett Act means. I 
have nothing to do with it. I was not in Congress at the time. 
The question I am getting down to is this: I am trying to see whether 
or not the departments of this Government will not act along moral 
lines, the same as individuals. I want to waive the technical propo- 
sition. As legislators here we are not bound by any existing statute. 
I am acting as a legislator. 

Mr. Justice. It would be improper for me to state what statutes 
you should be bound by in the future. 

Senator Pittman. On, no. 

Mr. Justice. It should be remembered that the withdrawal order 
invited these people to stay off this land. They are sued anywhere 
they refused to ooey it. • ' 

Senator Swanson. I am asking you to explain what would occur 
to the Navy reserves if these two acts should apply to what acts 
are now in the South — ^what lands that are in controversy would 
have their titles protected if the act should pass — should be perfected. 

Mr. Justice. Broadly speaking 

Senator Swanson. What rights would the Government lose ? 

Mr. Justice. The first amendment is as follows [reading:] 

Sec. 10. That where public lands containing deposits of oil or gas were, 
prior to withdrawal thereof from mineral entry, occupied or claimed by a 
bona fide claimant under the placer-mining laws of the United States, and the 
occupant or claimant thereof had, prior to such withdrawal, performed a sub- 
stantial amount of work, either within or outside of such claims, intended for, 
adapted, and clearly related to the physical development of the lands as oil or 
gas-bearing lands, and such occupant or claimant, his successors or assigns, has 
since said withdrawal drilled one or more producing oil or gas wells upon such 
lands, with only such delays as were reasonable under the existing physical 
conditions, such occupant or claimant, his successors or assigns, shall receive a 
patent for uch claim upon application therefor. 

Mr. Justice. As I understand it, imder either of these acts — ^I say 
this in view of the languages employed and not to question Senator 
Pittman's or anybody else s intention about what they think it wiU 
do — ^but speaking broadly, I do not thuik there is any quarter section 
upon which an oil well has been drilled withiu the naval reserve or 
the larger area without the naval reserve, which would not pass 
under one or the other of these bills; that is, I think that the claim- 
ants would acquire all the lands under one or the other of these bills. 
I understand there is some language used that has modified House 
bill 406 and the Phelan amendment. 

The first bill proposed by the Land Committee to this conunittee 
is '^That where public lands containing deposits of oil or gas were, 
prior to the withdrawal thereof from mrueral entry, occupied or 
claimed'' — ^now, there is not a piece of land out there that has not 
been claimed by posting one of these paper notices on it. So, leave 
out the rest, and use that alone, if you want to — either '* occupied, 
or claimed '^ ^'by a bona fide claimant." 

Now, we come back to that ^'bona fide claimant.'' 
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Senator Pitman. Read the whole language so that the committee 
can get it in its entirety. 

Mr. Justice. It will be printed, I suppose, '*by a bona fide claim- 
ant.'' 

I assume that it is understood by the friends of the bill that a mere 
assertion on the part of the Government that there is an absence of 
bona fide claimants will not do, but if the Government challenges the 
right to operate under this bill, there must be more than allegations 
on the part of the Government of a lack of bona fides — there must be 
some proof to support that charge. 

This bill provides for the termination of the law suits. The proof is 
in CaUf omia. It must be assembled through the register and receiver, 
and it becomes very much more difficult for the machinery which the 
Land Commissioner has alone to prove the mala fides than it is imder 
the joint arrangement we have between the departments. 

The Standard Oil Co. may be a bona fide ^'claimant" under this 
bill, although McMurtry, under whom it claims, may not be. If the 
assignee of the fraudulent dummy locator is the claimant, and he is 
bona fide, does not it forgive — I think so — the fraud of the creator 
unless you know what passed between them ? 

Senator Swanson. What is done with that land ? 

Mr. Justice. That land is patented. 

Senator Swanson. Did the Government get any one-eighth from 
that? 

Mr. Justice. No, it would not. We go on — 

Occupant or claimant thereof had, prior to such withdrawal, performed a substantial 
amount of work — 

That is inserted in lieu of '' diUgent work of the character leading to 
the discovery of oil.'' 

The bill says it may be done — 

either within or outside of such claims — 

It is sufficient if— 
intended for, adapted, and clearly related to the physical development of the lands — 

I must confess that without a court to interpret it, that I do not 
know when a man would and when he woula not be doing work 
''adapted to and clearly related to the physical development" of oil 
or gas bearing lands. He might be cutting down timber with the 
idea of taking it to a sawmill to have the lumber sawed to put up a 
derrick; he might be negotiating with a banker to borrow money to 
cut the lumber and have it sawed, in order to build his derrick; he 
might be building a road in the general direction of the land, with the 
re^ purpose of taking it to another section — and no one could teU 
just what he has in mind, except from his own statement. He could 
shift the whole thing by a mere statement, and there would be no 

Eossible way to prove whether a road he was building or the well 
e was drilling on another section was to develop this section, except 
to go and ask him. 

Senator Pittman. Who has the determination of that in that field ? 
Mr. Justice. It necessarily seems to me the man himself would 
have it. 

Senator PriTMAN. The Department of the Interior would have it, 
would it not ? 

78298—17 6 
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Mr. Justice. How does the Department of the Interior or the 
courts either know where he is going to drill a well 

Senator Pittman. Until these peculiar conditions arose it was 
considered that the Interior Department had exclusive control of the 
matter of the apphcations for patents, and its opinion determined it. 

Mr. Justice. If they have, they can exercise it. Nobody is 
interfering with Mr. Lane, and nobody has tried to interfere with nim. 
Mr. Danids has simply laid this matter befor^e him. 

Senator Pittman. I know, but some of the rest of us have a right 
to complain about that. 

Senator Swanson. As I understand it, that gets rid of the land 
that is to go to patent. 

Mr. Justice. Yes. 

Senator Swanson. Under the Pickett Act you had to be in active 
operation. 

Mr. Justice. And dihgently prosecuting 

Senator Swanson. You had to prosecute it diligently then and 
afterwards continuously ? 

Mr. Justice. Yes, sir. 

Senator Swanson. And under the Pickett Act these dummy 
entries could be sustained ? 

Mr. Justice. Under the proposed act they would be good. 

Senator Swanson. As I understand that, does that get rid of these 
dummies ? 

Mr. Justice. It forgives the use of dummies, as my interpretation 
indicates. 

Senator Swanson. As I imderstand that, you say about 1,640 
acres are claimed by the Standard Oil Co. ? 

Mr. Justice. Yes. In naval reserve No. 2. 

Senator Pittman. That is not the intention of that 

Senator Swanson. What would be the effect of that provision on 
the land you are trying to recover from the Standard Oil Co. ? 

Mr. Justice. It would give it to the Standard Oil Co. just as it 
would give it to other claimants, many of whom are no better situated. 

Senator Swanson. It would give them patents? 

Mr. Justice. Yes; that is my opinion. 

Senator Pittman. That was not the opinion of the Public Lands 
Committee, because the matter was expressly discussed and the bona 
fides there were intended to apply to good faith in the making of the 
location which was the inception of the right. If it does not express 
it, then any amendment of that character would be gladly received. 

Mr. Justice. Is it your opinion that the mere charge by the Gov- 
ernment of mala fides is sufficient, or does the Government have to 
prove the mala fides which it charges ? 

Senator Pittman. I think it would have to have the same proof 
that you have to have in every other application before the Depart- 
ment of Interior, and you have to show facts which would grant you 
a patent. 

Mr. Justice. Is it not true that the Standard Oil Co., as an innocent 
claimant, would get the land although McMurtry was a fraudulent 
locator ? 

Senator Pittman. I think not. That was not the construction 
the committee put upon it. 

Mr. Justice. The language speaks for itself. I believe what I 
have said about it is correct. 



OIL LAND LEASING BILL. 67 

Senator Pittman. There was no intention of a committtee to put 
such a construction upon it. 

Mr. Justice. The question what does it mean. I started out, in 
the first instance 

Senator Pittman. The committee did not intend to grant titles 
under this amendment to any claims that were initiated m fraud. 

Mr. Justice. Of course the court will get what the committee's 
intention was by reading the language. I am talking about the 
theory 

Senator Swanson. Would cover that. Now, what other class of 
cases in there would it affect ? 

Mr. Justice, It would affect all those that prior to the with- 
drawal ''claimed land'' and who worked in this vague waj^, on or 
off the land that I have indicated. You can imagine the inifinite 
number of ways they might succeed with their contentions. In 
other words, the language defining the kind of work is, in my judg- 
ment, so broad that every claimant would be taken care of if he has 
discovered oil. 

Senator Swanson. Would it leave any man there to lease — ^would 
it take all those lands ? 

Mr. Justice. I have no doubt of it. I am verjr clear in my own 
mind it would not leave a foot of land upon which there is now a 
producing well. The work required being so general evervbody 
will get tnrough. I do not suppose the Standard Oil Co. has allowed 
a day in years to pass when tney have not been building roads in 
that region. I do not know wh^re they were building the roads to. 
The Senator can not tell where the proposed terminus was. Only 
the Standard Oil Co. can tell whether the roads they were building 
on the day thej began to drill there, or on any other date, were 
roads they had m mind in connection with these lands or not. 

Senator Swanson. You have an idea on accoimt of the use of the 
words ''substantial work" looking to any discovery or development, 
that when that law was interpreted that way and the facts disclosed 
that nearly all lands would be cleared imder that provision for 
patent ? 

Mr. Justice. Yes, sir. It does not go so far as to say "looking to 
discovery." The words are more indefinite than that even. Now, 
let me tell you 

Senator Swanson. A second statute would not be of any value 
because there would not be any lands left. 

Mr. Justice. Yes; that is it. There would be nothing left for it 
to operate on. 

Senator Pittman. You are dealing with section 10 and the amend- 
ment as a substitute for section 10. 

Mr. Justice. Yes. 

Senator Pittman. That was not the one recommended by the 
Department of the Interior. 

Mr. Justice. I imderstood Senator Swanson to ask me about that. 

Senator Pittman. Suppose we eliminate that to which you have 
such objections. What would be your objection to the other ? 

Senator Swanson. This one you think would really result in all 
lands going to patent ? 

Mr. Justice. Yes. 

Senator Page. How do you designate that? 
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Senator Pittman. This [exhibiting] is the amendment to section 10. 
It is the committee amendment, but not the amendment of the 
Department of the Interior. 

Senator Johnson. The one he has been discussing ? 

Senator Pittman. Yes, sir. The one he is now to discuss is the one 
we will call the one recommended by the Land Department. 

Senator Sw ANSON. If that is withdrawn entirely, everybody's 
rights for patent would come under the Pickett law — ^if that is 
withdrawn and the Phelan amendment is withdrawn, the people 
who want patents must obtain patents under the Pickett law — that 
is, if the Phelan amendment to the Ferris biU is withdrawn and this 
other is withdrawn. 

Senator Pittman. Yes. 

1^. Justice. And the Ferris bill (H. R. 406) is withdrawn. 

Senator Swanson. The Ferris bill does not affect the naval reserves 
at all. 

Mr. Justice. Just as much as the Phelan amendment except one- 
eighth less. 

Senator Swanson. In your judgment, if all that is withdrawn, 

Sebple who go to patent must go to patent under the Pickett law. 
[ow, if that is offered as an amendment to all the other measures, 
what would be the effect of it ? 

Senator Pittman. As I understand you, you said in your opinion, 
imder section 10, as proposed bj the committee, practically all land 
marked in yellow there [indicatmg oh map] and which we are other- 
wise subjecting to the leasing proposition, would go to patent ? 

Mr. Justice. That is my opmion of that language that I have just 
read that it will be interpreted and necessarily applied so loosely 
that any man who claims land, and who was doing road or almost 
any other kind of work on or off this land, can, by his own testimony, 
supply the rest. 

Senator Pittman. Let us see what this says: 

That where public lands containing deposits of oil or gas were, prior to withdrawal 
thereof from, mineral entry, occupied or claimed — 

That is, occupied or claimed by bona fide claimants. This means 
occupied or claimed — 

by a bona fide claimant under the placer-mining laws of the United States, and the 
occupant or claimant thereof had, prior to such withdrawal, perfornmed a substantial 
amount of work, either within or outside of such claims, intended for, adapted, and 
clearly related to the physical development of the lands as oil or gas bearing lands, 
and such occupant or claimant, his successors or assigns, has since said withdrawal 
drilled one or more producing oil or gas wells upon such lands, with only such delays 
as were reasonable under the existing physical conditions, such occupant or claimant, 
Ms successors or assigns, shall receive a patent for such claim upon application therefor. 

I understand, then, from your interpretation of this bill, that 
there was a substantial amount of work done on those claims prior to 
withdrawal. 

Mr. Justice. I do not think that, and the bill I do not understand 
says that — it says ''off the land, related to or adapted to" 

Senator Pittman. Clearly adapted to. 

Mr. Justice. How clearly depends on the testimony, interpreta- 
tion, and statement of intent of the claimant. Such a piovision would 
be conducive to perjury. 

Senator Pittman. Then, I understand from your investigation of the 
oil field, that the land in yellow would be subject to patent imder the 
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definitions of this amendment, which says that if a substantial amoimt 
of work either within or outside of such claims, intended for, adapted, 
and clearly related to the physical development of the lands as oil or 
gas bearing lands — I understand then tnat that condition existed 
with regard to the yellow sections there. 

Mr. enjSTiCE. That would not be a fair statement of my position. 
I have tried to make full explanation. I think when you come to 
read it you will understand it. 

I have indicated what would happen — the patenting of all these 
valuable oil lands, both outside and mside the Naval Reserve. 

Senator Pittman. Could a patent be obtained on any of the land 
in yellow, unless the Department of Interior was shown that a sub- 
stantial amoimt of work had been done prior to any withdrawal, 
either on the claim itself or off the claim, adapted, intended, and 
clearly related to the development of the claim — could any patent 
be obtained under that amendment ? 

Mr. Justice. I can not answer that until you tell me what the 
words '^substantial amount of work^' mean. Work done off the 
claim counts for a much as work done on it. To my mind, that is 
sufficient objection to defeat the proposition. 

Senator Pittman. I answer that by saying 

Mr. Justice. What is the standard by which you are going to 
measure that? I understood what you said about proof Road 
work may be proved, but is that '^ substantial '' in your opinion? 
'* Substantial amoimt of work off the land'' is so absolutely impossible 
of clear definition, so vague and so general, that it must mean prac- 
tically nothing or everything. 

Senator Pittman. i ou are not willing to leave that to the Depart- 
ment of the Interior ? 

Mr. Justice. I think when Congress passes a bill it ought to use 
language that it knows what it means before asking anyone else to 
interpret what it means. 

Senator Pittman. There is only one language you would suggest, 
apparently, and that is that the work has to be done on the daim, 
no matter whether there is a wagon road leading to the claim or not; 
it has to be done on the claim whether you provide a water system 
or not. You would like us to use the language, possibly, it they 
have actually done the work on the claim and continued to do work 
on the claim continuously until they get oil, they are entitled to 
patents. 

That is the existing law which we considered, under the interpre- 
tation of the courts— 1 mean we on the Public Lands Committee, and 
I also mean the Public Lands Committee of the House — that, we 
considered, is harsh. If that is the law, and it is the law, as far as 
the lower courts are concerned, we considered it harsh. We say if 
it is essential to build a wagon road to ffet into and develop a claim, 
it is just as essential as to develop a (3aim, or if it is necessary to 
bring a pipe line there to furnish water, it is just as essential to the 
development as the sinking of a well; and if you can suggest any 
better language, we will adopt it — and I know we had several good 
lawyers on the committee, among them being Senator Thomas, Sena- 
tor Clark of Wyoming, Mr. Lenroot, Mr. Scott Ferris, and others, 
who have considered this matter. 
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Mr. Justice. I did not know the two committees had been in 
agreement. That is not the point, however. I am interested in 
your position in proportion as it commends itself by its soundness. 

Senator Pittman. I do not say this was adopted. I say it was 
not adopted by the joint conference. Nothing was adopted. This 
was discussed, and I say this: If you can find any language that will 
fit every possible case, I can not conceive of it. How can Congress 
pass an act which is sufficiently comprehensive to tell whether every 
given state of facts that come before a court is within the statute or 
not? Is it not essential for Congress to use comprehensive lan- 
guage? The language is: ^'perform a substantial amount of work.'^ 
Who determines what is substantial — the court trying the action, 
does it not ? 

Mr. Justice. Pardon me, Senator, what would you interpret it to 
mean, applying it to any conceivable state of facts? 

Senator riTTMAN. I could not conceive of a state of facts — I 
would have to know the state of facts? 

Mr. Justice. The point I make is that the language you use in 
that bill would give all the lands away from the Government to the 
claimants. You have succeeded, in my judgment, in giving them 
all away. 

Senator Pittman. Then, if that is the case, you are afraid if there 
was a substantial amount of work done either on the claim or intended 
for, adapted to, and clearly related to the physical development be- 
fore withdrawal, patent would be granted. 

Mr. Justice. Oh, no. 

Seiflator Pittman. That is what you are afraid of ? 

Mr. Justice. I am not alarmed about anything. 

Senator Swanson. As I understand, you state that except on one 
section there was no well being drilled when this withdrawal was 
made? 

Mr. Justice. There was no well which had been drilled on any un- 
patented section. 

Senator Swanson. On September 27, 1909, when the land was 
withdrawn ? 

Mr. Justice. There are none on the lands now unpatented and 
claimed upon which 

Senator Swanson. Upon which any drilling was done at that time. 

Mr. Justice. Except the Mays Consolidated well on the southwest 
of section 28. 

Senator Swanson. At least, very few. 

Mr. Justice. Yes. 

Senator Swanson. As I understand it, they came here in June, 
1910, though they were not drilling at that time, and that they 
agreed to this Pickett Act which related to methods under which 
they could get patents, which was that they should be diligently at 
work at that time and continue diligently toward a discovery? 

Mr. Justice. Yes. In May, 1910, they went before the Public 
Lands Committees and asked for just what the Pickett Act gave 
them. 

Senator Swanson. I understand from you that that was agreed to 
to by all the gentlemen, and that was the measure of relief they 
would ask from Congress to take care of these cases, at that time? 
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Mr. Justice. It was agreed to by those who influenced the com- 
mittee of the House to act. 

Senator PiTTMAN. Who were they? 

Mr. Justice. Mr. Weil, of the General Petroleum Co., who acted as 
spokesman for the California committee of oil men, said that was just 
what, and all, they wanted — this in the hearings of the House com- 
mittee on May 13, 1910 — all he wanted was that language taken from 
Chrisman v. Miller. That was where the language of the Pickett Act 
came from, and its meaning was well known. •* 

Senator Pittman. Who constituted the General Petroleum 60. ? 

Mr. Justice. Yes, sir; and also Mr. Thomas O'Donnell, who comes 
here as their representative. He was introduced to the committed 
by Mr. Weil and spoke as having authority. -^ 

Senator Johnson. Under this Pickett Act, was it necessary to show 
the parties were actually occupying the claim when the Pickett Act 
went into effect ? 

Senator Phelan. When the withdrawal went into effect. 

Mr. Justice. When the Pickett Act went ijjito effect? 

Senator Johnson. That they were diligently prosecuting the 
work 

Mr. Justice. I have never said 



Senator Johnson. Of that very date. 

Mr. Justice. I have never said, nor has the Department of Justice, 
that a day off or two days off, or that a week meant the surrender or 
abandonment of the claims that they had prosecuted before. The 
worst case — Senator Phelan said they were taking advantage of two 
or three days lapse — the worst case was at the time when some men 
who were professional locators, that is, who made a business of 
locating for tliemselves and for other people, located a piece of land — I 
think they located this particular piece with the expectation of 
developing it. They posted notice on the southwest quarter of 
section 32 in 12-23 and worked on it in the latter part of 1908 and 
first part of 1909 and expended $18,000 on it up to the 5th day of 
August, 1909, and on that date they quit entirely, as they had failed 
to get oil. They had a lease under which their rights were forfeited, 
if they did not work continuously and diligently till discovery. 

Senator Swanson. They had that lease from the original locator ? 

Mr. Justice. Yes; the Obispo Oil Co. had leased from the four 
McCutcheon brothers. They drilled approximately 500 feet deep 
in two holes up to August 5, 1909. They obtained leave to quit work 
for 90 days. They let the period lapse, and their lease provided if 
they stopped for as much as 90 days they would forfeit tneir rights. 
That period passed by during the fall of 1909. While they then had 
no enforceable rights, still in February, 1910, they subleased to the 
Pacific Midway Oil Co. It then began to driU, not in the old holes 
drilled by the Obispo company, because they had spoiled them by 
not drilling properly. The bottom of these wells were practically 500 
to 1,000 feet above the oil sands. They subleased to the Pacific 
Midway Oil Co., and it began to drill in February, 1910, and reached 
oil about June 6, 1910, and the Obispo people and the Pacific Mid- 
way people claimed this quarter section under the Pickett Act. Of 
course they were not entitled to it under the law, because they had 
not made discovery before withdrawal. Under the Pickett Act the 
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judge held they had not been diligently at work and had not worked 
continuously. They had not done, during the fall of 1909, work 
leading to a discovery of oil, and when the racific Midway Co. came 
in it was entitled to no credit for what had been done before. They 
did quit at the time or because of the withdrawal ord6r or out of 
respect for it. That is the most extreme case that has been brought. 

oenator Swanson. You mean that is the hardest case to the 
operators ? 

Mr, Justice. So far as the period of time elapsing between the 
work^oo the section ceasing ana the beginning of it afterwards. 

Senator Swanson. It has been stated repeatedly that the courts 
had construed "diligent prosecution'' to mean that you must con- 
^tinuously work every day, and if you stop a week or two days or a 
month or any short time to get water or do anything, to get machin- 
ery, etc., that that forfeits your right. What is the interpretation and 
wnat is it you try to interpose about diUgence under the Pickett Act ? 

Mr. Justice. We have not tried to take advantage of a man going 
off for a week or a day. That would be a palpable absurdity. The 
contention you refer to is generally made by men who did not enter 
on the land to work until it was withdrawn. 

Senator Pittman. Do you approve the decision in the Obispo case? 

Mr. Justice. I certainly do. I invite your attention to the fact 
that the commissioner, who found the same as the judge, found that 
these locators — that these McCutcheons were fraudulent locators 
and claimants and also found they had not diligently worked on that 
section. He found the facts as to diligence as 1 have stated. 

Now, then, I invite your attention to the two decisions reported in 
the Federal Reporter by Judge Bledsoe, two opinions, one on a 
motion for injunction and one on final hearing. He discusses the 
facts most elaborately, and then, if you would be better satisfied 
with the Land Commissioner, his decision is full, and the Assistant 
Secretary sat with him and approved his findings. 

Senator Swanson. Interpreting the Pickett Act ? 

Mr. Justice. Yes. I introduced in that case, when I tried it in 
court, Mr. Tallman's opinion, and asked that the court be bound by 
the commissioner's findings of fact, because he had jurisdiction of the 
facts. But eJudge Bledsoe said he was not bound by it, and he pro- 
ceeded to ^Tite his opinion, and caQed attention to the fact that his 
Opinion agreed ^\ith Mr. Tallman's opinion on the facts, but they were 
found independently. That is the story of the McCutcheon or Obispo 
case. 

If you ignore the facts and assume them to be different from the 
way they are found, or listen from hearsay from interested parties, 
of course you will feel it was a pretty hard case, but if you sit down 
and read the case as reported in the Federal Reporter, all hardships 
disappear. 

Senator Pittman. What could the owners of the claim do that they 
did not do, to act diligently ? 

Mr. Justice. They Hid not drill like the Pacific Midway did. The 
Pacific Midway got water for drilling out of the well that the Obispo 
Co. left there in August, 1909. They did not quit out of respect to 
the ^^ithdrawal order. They quit August 5, 1909. Did that entitle 
them to a perpetual right to hold the lands ? 

Senator Pittman. As I understand it, the first lessees failed ? 
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Mr. Justice. They got out of money, and whether they got any 
more depended upon whether the stockholders would put up more 
money to pay the corporation that was doing the work. They did 
not do it until the Pacific Midway discovered oil. 

Senator Swanson. You took the position that the first lessees had 
abandoned it ? 

Mr. Justice. They certainly failed for six months to work, when 
their lease provided that if they did fail for three months the lessors 
could take it over, and the Government did no more than the lessors 
had the right to do. So far as I am concerned, that is what I have 
to say about that decision. 

Senator Swanson. Do you think the real situation has been too 
narrowlv construed ? 

Mr. Justice. I think the attitude of the Department of Justice 
and the courts has not been narrow. 

Senator Swanson. Now, under this act, this substitute offered by 
the committee — ^where a person claimed five or six sections and 
discovered oil I know there must be a discovery of oil, must be a 
well — would that then permit them to take different sections which 
they claimed, regardless of whether they have a well on the different 
sections or not ? 

Mr. Justice. I would suppose that there was no proposition to 
get one quarter section of land by reason of the discovery of oil on 
another; out I think the mere fact of drilling on one mignt be con- 
strued, and probably would be construed, to be counted for the 
benefit of or as drilling upon another if the Honolulu clear-listing 
order is followed. 

Senator Pittman. That would depend on whether it was a bona 
fide discovery or not, would it not ? 

Mr. Justice. Of course. 

Senator Pittman. I think, Mr. Justice, that you are a little off tnere, 
as to the language. You will have to read that over, I think. You are 
wandering a bit from the language. I think the work must be related 
to the physical developments of the claim in a bona fide way. There 
must be a physical development. 

Mr. Justice. Yes; there must be a physical development. 

Senator Pittman. The court will decide that. 

Mr. Justice. Work may be done cither within or outside of such 
claims — that is obviously the rule — if it is a substantial amount of 
work and intended for the development of the property, and whether 
the work is intended for a particular section or hot. That is true in 
the case of that road, whether the road was intended for a particular 
section. 

Senator Pittman. I suppose the judge could tell. 

Senator Swanson. The judge has been telling in these cases what 
is diligent. He does not seem to like the judge's interpretation. 

Senator Pittman. No ; not very much. 

Mr. Justice. ^* Intended for, adapted to, and clearly related to 
physical development.^' Is sawing timber related to the physical 
development of the land ? '^ Adapted to '' — it is a question wnether it 
is adapted to development, the physical development of the property. 
As to that, I would not know how to argue before a judge in a case 
of that kind. One would drift without compass or rudder. 
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Senator Swanson. Would there be any limit, under that section 
of the act, to work like that ? 

Mr. Justice. No. 

Senator Swanson. If they had one well and did a little work on 20 
sections, would that law apply to it ? 

Mr. Justice. If they were doing work of a substantial kind. 

Senator PrrrMAN. What is the condition, Mr. Justice, that they 
must discover oil on each claim ? 

Mr. Justice. It is that they must now have discovered it. 

Senator Pittman. This does not change the law of discovery at all ? 

Mr. Justice. Oh, it changes the time the discovery is required to 
have been made. 

Senator Swanson. Have they got to discover on each of these 17 
sections ? 

Mr. Justice. That is a matter of opinion. The commissioner says 
not; I say yes. 

Senator Swanson. This would make a law like the Honolulu 
decision. 

Mr. Justice. Of course. 

Senator Swanson. In that case, in the Honolulu case, they made 
a discovery on 1 section — is that true? And then they claimed 17 
more. 

Mr. Justice. They did not claim 17 more. 

Senator Swanson. How many more did they claim ? 

Mr. Justice. They claimed the exclusive right to work the 17 
others because they had worked on 1. 

Senator Pittman. They had already discovered the oil. 

Senator Swanson. On each of those quarter sections ? 

Senator Pittman. On each of those quarter sections; yes. 

Mi". Justice. They had not made a discovery at the time of the 
withdrawal. I do not want you to misunderstand me. Senator. They 
had not made the discovery at that time. They have made discov- 
eries now. The point Senator Pittman is malang is whether they 
have made them now. 

Senator Pittman. That is just what this committee wanted. 
Senator Swanson did not understand jou. He was confused on it. 

Senator Swanson. I understand this requires discovery on each 
section before you can patent it. Is that each 160? 

Senator Pittman. Each 160. 

Mr. Justice. It requires discovery before it can be patented, but 
it gives them the exclusive right to do this general work. 

Senator Pittman. At anv time hereafter ? 

Mr. Justice. Yes. Any time in the future. 

Senator Swanson. Then, Mr. Justice, if that is eliminated and not 
offered what would or wiU be the effect of the second amendment 
there as to all these lands ? The second amendment is dated January 
4 (calendar day, January 5), 1917, and is as follows [reading] : 

That upon relinquishment to the United States within ninety days from 
the date of this act or within ninety days after final denial or w^ithdrawal of 
application for patent of any claim or subdivision thereof asserted under the 
mining laws prior to July third, nineteen hundred and ten, to any unpatented 
oil or gas lands included in any order of withdrawal or w^ithin Naval Pe- 
troleum Reserve Numbered Two, the claimant shall be entitled to a lease for 
each asserted mineral location of one hundred and sixty acres or less or any 
subdivision thereof upon which such claim is based and upon which said 
claimant, his predecc Bsors in interest, or those claiming through or under 
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him, have, prior to the date of this act, drilled one or more producing oil or 
gas wells, such lease to be upon a royalty of one-eighth of the production of 
oil or gas produced and saved therefrom after first deducting from the gross 
production such oil or gas as may be used in development and operating such 
land, and otherwise on the same terms and conditions as other oil and gas 
leases granted under the provisions of this act: Provided, That within ninety 
days from date of this act or of final denial or withdrawal of application for 
patent the applicant for a lease shall pay to the United States for one-eighth 
of the oil or gas produced and saved from the lands included in said claim 
subsequent to February twenty-third, nineteen hundred and fifteen, at the cur- 
rent field price at the time of production, which shall be in full satisfaction 
for all oil or gas extracted from said land prior to said lease: Provided further^ 
That all royalties received under the provisions of this section from said 
Naval Petroleum Reserve Numbered Two, whether in oil or money, shall be 
delivered or credited to the United States Navy : And provided further, That 
none of the provisions of this section or of this act shall be applicable to or 
affect lands or minerals included within the limits of Naval Petroleum Reserve 
Numbered One, in the State of California, or Naval Petroleum Reserve Num- 
bered Three, in the State of Wyoming: Provided further, That upon applica- 
tion for a patent or lease being made under the provisions of this act proceed- 
ings in all court actions commenced, or which may thereafter be commenced, 
by the United States affecting the lands for which patent or lease is applied 
for shall be stayed until the Secretary of the Interior shall have fin|illy 
passed upon said application, and in the event that he shall determine that 
the applicant is entitled to a patent or lease, then, and upon the issuance of 
the same, such action shall be dismissed. 

Senator Pittman. It is the substitute for section 9. 
Mr. Justice. Yes [reading] : 

That upon the relinquishment to the United States within 90 days from the 
date of this act, or within 90 days after final denial or withdrawal of application 
for patent of any claim or subdivision thereof asserted under the mining laws 
prior to July 3, 1910. 

I will comment upon it as I go along. It is all in the record. Now 
[reading] : 

Upon relinquishment within 90 days from the date of this act or within 90 
days after final denial or withdrawal of application for patent, of any claim or 
subdivision thereof asserted under the mining laws prior to July 3, 1910. 

Now, I suppose that time refers to the time the claim is asserted. 

Senator Pittman. Yes. 

Mr. Justice. That brings us up to that clause — of lands where 
the claim was asserted *' prior to July 3, 1910.^' 

Senator Pittman. Under the mining laws ? 

Mr. Justice. *' Under the mining laws/' yes. I imderstand it is 
the position of the friends of the biU that a mere posting of notice on 
the land is an assertion of the claim, under the mining laws of the 
United States. Any claim that had an asserted location notice 
posted upon it before the 3d day of July, 1910, will be leased to the 
applicant, provided the following things occurred, the language be- 
ing as follows [reading] : 

To any unpatented oil or gas lands included in any order of withdrawal or 
within Naval Petroleum Reserve Numbered Two, the claimant shall be entitled 
to a lease for each asserted mineral location of 160 acres or less, or any subdi- 
vision thereof upon which such claim is based, and upon which said claimant, 
his predecessors in interest, or those claiming through or under him, have, prior 
to the date of this act, drilled one or more producing oil or gas wells, such 
lease to be upon a royalty of one-eighth of the production of oil or gas produced 
and saved therefrom after first deducting from the gross production such oil 
or gas as may be used in development and operating such land, and otherwise 
on the same terms and conditions as other oil and gas leases granted under the 
provisions of this act. 
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Mr. .luHTKT.. So we have it, when any man, or his predecessor, has 
])()Ht(Ml a hxuition notice at any time prior to the 3d day of July, 1910, 
tuul luiH drilled a well prior to the date of this act is entitled to the 
benefits thereof. 

Now, as to the posting of a location notice, there is no land there 
that has not had a location notice posted upon it, and if it has had 
^^ drilled one or more producing oil or gas wells "prior to this act 
it would be acquired by the claimant thereunder. You might just 
as well say, *iAny man who has drilled a well before the passage of 
this a(^t.*' To my mind, what precedes it does not afford any restric- 
tions -** location notices posted on the land before July 3, 1910." 

Senator Swanson. As I understand it, your first amendment simply 
applies to cases which have been entered prior to withdrawal in 
Soptomber, 1909? 

Senator Pittman. Yea. 

Senator Swanson. The amendnwnt will go in all cases to the rights 
ftcorued up to the 3d day of July, 1910, which is subsequent to the 
withdrawal in 1909 and subsequent to the date when the Rckett Act 
was passoil, and takes it up to the time when the order was issued a 
sorond time withdrawing these lands, in pursuance of the Pickett Act. 

StMirttor PnTM.\N. Yos. 

Mr* ♦U'STiCE. Yos. Now, as I understand the interpretation, if the 
claimants have done anything, such as posting a notice before July 
8, 1910, and have a producing well at the date of the proposed act, 
they may have the land at a one-eighth royalty. 

StMiator Pittman, Mr. Justice and I can never get together on 
this {Mating of the notices busine^. He always treats it lightly, and I 
ahvaj's trt^at it sacreiily, because, under the mining laws of the United 
States, just how wu will post j-our notices, and what it shall con- 
t4un, and how vini will mark your boundaries of the mining claim is 
definitely stateil. We asrree that there is no vested right against 
the lH>ven\meut : hut in the very nature of prospectino:, freouently a 
loixjr |vriiHl of time elapses between the marking out of the claim and 
the tHM^tirmation of the claim bv discovery, and it has been a conven- 
ient methinl of notiiv to the mil>Ke to put up your monuments, show- 
iiXjj the Innindaries of wnir claim, as, for example, the boundaries of 
the claim of John Smit'h and those of Bill Jones s claim. It has been 
held, as \v\^ all know, by the Supreme Court of the Ignited States, 
that a disi't>v\^ry subsequent to the pi>siing of this notice and the 
marking of the InMuularics, validates the claim. That discoverv 
w4at^>s back to the date of the jH>stii\^ of the noiice, and you do not 
havt^ to ^> Iviick and mark yvnir claim all over asrain, even if it is a 
yif^r af;erw^nls, and u frx\)uently is. We have us^vl the word here, 
*"as:5*f^rt*\r' as in ;he phr^^?^^ ''a:?sjcru\l utulcr ihe mininir laws prior 
to July :i, U^lvV^ 

Mts" Jv svtoK. l\yv iv\!i:ir,5: noTi^vs. acvvrvlir^ lo vv^ar opinion, 
wvt!inr>;:e a claiv,x uv,o*er the r,u:v,r^ laws? 

S^r,*v^r l>rr>iv\s rherv^ arv Sv^rxe \>lavvs wh^-re :hey require the 

xv,:n:r^ xr.^ v^: ^vr/.er xwts or sivie ^w:s: bx:; u is lecuined under the 

, ■> ^ < > ^ . 

::;: -v,i: .a>i^^ :o c\<^ r,o:u>\ 
Mr r'vsrvcv. V,^a5 :s r.^h:- We an^ :vV^:h^ :>.ecv. I ihink. 

Vr > vsr.vV. *>.^ r.rsi i\str4 v* :>.,s b:U r-^^xx.u^s :>.^: <cr,x^thii^ be 
c?.>>^ vc.c V *'u>K ;v ;>":;. *r\4k: xv.^s^x Sc o.:>e :r, : he wav which the 
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bill contemplates, by the posting of notice and marking the boundaries. 
Let me tell you what a person may do and comply with this require- 
ment of the proposed bill. 

Senator Pittman. I will be glad to hear that. 

Mr. Justice. These McCutchen boys, I am told — and probably 
others — used to start out about, dark the evening of the 31st of De- 
cember of each year (and the other people around Taft and Bakersfield 
and that country would do the same), and they would go to each 
quarter of a section for the purpose of posting notice, on January 1, 
1909. The man who could post his notice there first claimed that 
land. These McCutchens had a stock of empty tin cans, and they 
would put their notices in them and mark them, so that when they 
arrived at the place where they wanted to post that notice all they 
had to do was to slip a can out and the work was done. It was done 
very expeditiously. There had previously been piles of rocks placed 
there the year before, perhaps by some other locators. That is all 
they had to do — to go out there and post the notice in that way. It 
was very expeditiously done. That is one of the things required 
by the proposed bill. In the second place they are required to have 
a well drilled by the time this act is ratified. Then he may lease it^ 
and may thereafter drill as many other wells on the land as he pleases. 
So far so good. The bill proposes [reading]: 

That within 90 days from the date of this act or of final denial or withdrawal of 
application for patent the applicant for a lease shall pay to the United States for one- 
eighth of the oil or gas leasea and saved from the lands included in said claim subse- 
quent to February 23, 1916, at the current field price at the time of production, which 
1^11 be in full satisfaction for all oil or gas extraced from said land prior to said lease. 

Now, that is the language used there. The effect of the proposi- 
tion is, "If you won't make us pay back any of the oil produced 
prior to February 23, 1915, we wul let you have one-eighth of what 
the receiver has produced and is now in his hands." They said, 
" We won't take over the whole eight-eighths, but only seven-eighths of 
the oil produced since the date named, but you must let us keep 
all we got prior to February 23, 1915" [reading]: 

Provided further^ That all royalties received under the provisions of this section 
from said naval petroleum riBserve numbered two, whether in oil or money, shall be 
delivered or credited to the United States Navy: And provided further ^ That none of 
the provisions of this section of this act shall be applicable to or affect lands or min- 
erals included within the limits of naval petroleum reserve numbered one, in the 
State of California, or naval petroleum reserve numbered three, in the State of 
Wyoming: Provided further j That upon application for a patent or lease being made 
under the provisions of this act proceedings in all court actions, commenced, or which 
may thereafter be commenced, by the Lnited States affecting the lands for which 
patents or lease is applied for shall be stayed until the Secretary of the Interior shall 
have finally passed upon said application, and in the event that he shall determine 
that the applicant is entitled to a patent or lease, then, and upon the issuance of the 
same, such action shall be dismissed. 

Mr. Justice. That is the language used here. Note that this bill 
takes the same care of and furnishes the same protection to those 
basing claims on frauds as those claiming in good faith. 

Senator Swanson. And could the people who made this discovery 
of oil have known these 32 men or ascertained who their guarantors 
were, and whether they were bona fide ? Did they have the names ? 

Mr. Justice. They could have found them out. 

Senator Swanson. They could have found them out by diligent 
search, and could have found out whether or not they were bona 



78 OIL LAND LEASING BILL. 

fide persons. Did they have the names of the persons to aid them 
and by which they could, with due diligence, have ascertained that 
information ? 

Mr. Justice. If Mr. McMurtry had told them who the so-called 
locaters were they could have sent to Chicago and New York and 
found out aU about the facts. They could have gone direct to New 
York with the request of McMurtry, and found out everything. 

Senator Sw ANSON. What is the general law in reference to people 
buying from the locator before the land is patented ? 

Mr. Justice. The law is that no man can be, in law, a bona fide 
purchaser from one who does not hold the legal title. 

Senator Swanson. He must get it cum onore, 

Mr. Justice. He must take cum onore. 

Senator Swanson. Yes. 

Mr. Justice. I cite you the case of United States v. Kennedy (206 
Ted. C. C. A., 5th Circuit.) 

Senator Pittman. There can be no question about that. 

Mr. Justice. No. 

Senator Swanson. I just wanted that information. 

Mr. Justice, Yes. The case I have in mind is in 206 Federal. 
There the court discusses that very question and discusses two United 
States Supreme Court cases. They aeal with pubUc lands claimed by 
alleged bona fide purchasers — two before patent and one after patent. 

Senator Swanson. What has been your claim ? Now, as I under- 
stand it, you have an idea that the first amendment will enable all the 
lands to go to patent ? 

Mr. Justice. Yes. That will be the real practical effect of it. 

Senator Swanson. And what little that aoes not wiQ certainly be 
coveifed by this. 

Mr. Justice. I do not think this ever will be invoked in the world — 
this second amendment. If the first passes, it will ?iever be invoked; 
but if the first fails, then the second will be held, the second will be to 
catch the leases and the lessees will get seven-eighths of the oU. 

Senator Swanson. What few wiQ escape patent could be covered, 
you think, by the second amendment? 

Mr. Justice. Yes. The first biQ has some expression in there that 
militates against fraudulent claims, the second does not mention that. 

Senator Swanson. The second does not mention it ? 

Mr. Justice. The second does not mention it, no; and I think, in 

gassing, I have stated before that the House bill, which has passed the 
[ouse, wUl practically do what this second bill will do. I do not 
think there is much difference between the two. 

Senator Swanson. How many wells have been drilled on these 
naval reserves — on naval reserve No. 2 ? 

Senator Pittman. About 350. 

Senator Swanson. Did you say 350 ? 

Senator Pittman. Yes. 

Mr. Justice. I do not know about that. They are shown on my 
status map here. I could count them for you if you wish. 

Mr. Titus. It is 140. 

Mr. Richardson. No; it is 215. 

Mr. Justice. Mr. Richardson says it is 215. 

Senator Swanson. It is 215? 

Mr. Justice. Mr. Richardson agrees that it is 215. 
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Senator Swanson. These wells must be continued to be operated 
in order to protect the oil and to prevent the water from destroying 
the deposits. 

Mr. Justice. Thev ought not to be capped without careful exami- 
nation and it should be seen in advance that damage will not occur. 

Senator. Swanson. What would be the better policy, to operate 
these wells or to endeavor to cap them? 

Mr. Justice. I would get expert information from a petroleum 
engineer in charge as to each well and act accordingly. It is my 
information that there is very much more oil in the ground and that 
very much more oil will remain in the ground in Naval Reserve No. 2 
than will ever come out of it through the wells now drilled. 

Senator Pittman. Just along the same line, it is very difficult to 
suppose that a court of equity would appoint a receiver for a placer 
mining claim, and permit its operation, if it could be as fully preserved 
without operation. Is not that a fundamental principle ? 

Mr. Justice. Of course, a court of equity would want to retain 
the property in statu quo. The judges have not been disposed to 
cap these. 

Senator Pittman. That is it, undoubtedlv. 

Senator Swanson. To what extent woula these 215 wells, if they 
are continued in operation and the Government was to recover the 
land, these specific lands there that are claimed — to what extent 
would they drain the oil fields ? 

Mr. Justice. I do not think they would ever drain the oil out of 
those fields. Perhaps not over a third of reserve No. 2. That is a 
guess. 

Senator Swanson. You do not think they would ever drain the 
oil out of that field? 

Mr. Justice. No. They would have to put down more wells. 
They could never do it with the number of wells they have there now. 

Senator Swanson. You think, then, that, if there are no more 
wells opened, and the present wells are continued in operation, that 
the Navy will stiU have a sufficient deposit there to hold the rest of 
the land ? 

Mr. Justice. Undoubtedly. I think that is a fact. I think they 
would have a large deposit tnere permanently. That is standard 36, 
is it not? 

Mr. Titus. Yes. 

Mr. Justice. That section is known as standard 36. That is a 
very rich section — enormously rich. There are enormous wells there. 
And jou see how close together the Standard is drilling the wells, 
notwithstanding the fact that it costs a lot of money to drul each one. 
That shows the oil is not being exhausted through one or two wells. 

Senator Pittman. That indicates that it is not dug very far. 

Senator Swanson. I have some delicacy in asking some of these 
questions. I know and I have no hesitancy in saving, that you have 
looked into these cases very thoroughly, and I know that you will 
do what is right and fair to the Government. 

Mr. Justice. Thank you, sir. 

Senator Swanson. I want to ask this question, and I would like 
to have you answer it from your own knowledge. 

Mr. Justice. Very well. 
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Senator Swanson. After the prosecution of these cases, to what 
extent do you think it would be an equitable settlement to let the 
people share seven-eighths in the present wells that they have drilled^ 
and the Government get one-eignth from those wells, but that no 
more wells shoidd be opened and the Government obtain the right 
to the rest of that reserve ? 

Mr. Justice. I would divide that proposition into two or three 
parts. In the first place, there ought to be a very carefully drawn 
bill for this purpose, and you should give to some intelligent expert 
the supervision of the operations of the weUs already drflled, to the 
end that there may not be any unnecessary damage done. All 
infiltration of water into the oil sand should be stopped. It wiU be 
harder than when the well was being drilled. 

Senator Swanson. Of course. 

Mr. Justice. I think all cases founded in fraud and bad faith should 
be excluded from any relief bill. 

Senator Swanson. In cases where there has not been any fraud 
perpetrated ? 

Mr. Justice. Yes. And the operators in many cases should not 
have seven-eighths of the oil, or the money on hand. There should 
be an equitable adjustment with the larger producers. 

Senator Swanson. To what extent would each one of these wells 
paj these gentlemen for the amount of money they put in ? Do you 
thmk a fair return upon what they put in and expended in drilling 
these wells to discover oil, would be received by them, if this should 
be done? 

Mr. Justice. Much more as to most of the weUs. I ask Mr. 
PoUak or Mr. Titus, oil men present, if there is any section in Naval 
Reserve 2 on which there has been drilling done that would not pay 
a profitable return if leased on a one-eighth royalty ? 

Mr. PoLLAK. There is section 28, which is an oil proposition. I 
do not believe that the North American has made any money in sec- 
tion 28 or that the 

Mr. Justice (interposing). Where is the North American operat- 
ing — ^in section 28 ? - 

Mr. PoLLAK. It is the Consolidated Mutual in section 28. 

Mr. Justice. Are not those wells producing now ? 

Mr. PoLLAK. They are ordinary producers. 

Mr. Justice. How much do they produce ? 

Mr. PoLLAK. I do not beUeve the wells average 50 barrels a day 
net. 

Mr. Justice. If they won't pay, as they are now producing 50 
barrels a day, it would not hurt anybody not to be allowed to drill any 
more wells in that section. 

Mr. PoLLAK. There probably will not be much oil there. 

Senator Swanson. Just a moment. Of course, if the Government 
took these wells as already drilled, they will get the expenditure of 
money these gentlemen have made, bona fide and properly. The 
idea I want to get from you is this : To what extent would that be a 
fair, or a generous, settlement on the part of the Government, and, 
if that was done, to what extent would the Government continue 
finding a sufficient naval reserve ? 

Mr. Justice. I would say this. Senator, that most land that is 
producing oil could be profitably operated for an eighth. Most wells 
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have already produced enough to pay for the drilHng, and in many 
instances many times over. Some men have made failures on par- 
ticular wells and not benefited the property by drilling them. 

Senator Swanson. Do you think a fair compromise could be 
effected by allowing these gentlemen who have asserted their rights 
under the Pickett Act, and those who have not asserted their rights 
under the Pickett Act, prohibiting any further drilling of wells and 
continuing the operation of these wells that are opened — do you 
think a fair compromise could be effected by allowing these gentle- 
men to operate tnese weUs and give them seven-eighths, and the other 
one-eighth to go to the Government? If you can not answer that 
now, Mr. Justice, I would be glad, when you come back from New 
York, if you will go over that with the Navy Department and see 
to what extent that suggestion would be fair. 

Mr. Justice. As I understand you, Senator, you want to know 
whether it would be fair, or more than a fair proposition to them ? 

Senator Swanson. Upon the subject of whether that would be a 
fair proposition, I wish you would present your idea. I wish you 
would present your idea as to this sort of a settlement. 

Mr. Justice. I will try to do that when I come back from New 
York, Senator. I could not do it very well now. 

The Spreckels Oil Co. is operating on the southwest quarter of 
section 32 of 12-23. Spreckels was asked, before drilling into the 
oil sand, to shut off the water. He refused to protect the oil, and 
let a large stream of water flow into the sand, and said 'Hhe ship has 
sailed.'' Such operators should forfeit all rights and equities until 
they pay for repairing the damage. 

Senator Swanson. It would be to their interest, and also to the 
interest of the Government, to see that these wells that have been 
drilled were properly operated, and what is obtained from the oil 
wells is used for proper purposes. Everybody is interested in that. 

Mr. Justice, les. 

Senator Swanson. When you fix up that statement later, which I 
have requested you to make up, would you also fix up a statement as 
those otner fraudulent interests ? 

Mr. Justice. Yes. I have not that here, but I will make up a 
list for you. 

Senator Swanson. I would like for you to take that phase of the 
matter up, as to what would be a fair and equitable settlement — 
the settlement I have mentioned — to continue the operation of the 
wells; the question as to the rights under the Pickett Act, and as to 
the rights of those who are* not in under that. There should be no 
more wells drilled like the other wells. 

Mr. Justice. All right. I hope you understand that the railroad 
company will be driving me in this lawsuit for the next few days, and I 
shall be very busy. 

Senator Swanson. For the next few days ? 

Mr. Justice. Yes. That does not leave me very much time. 

Senator Swanson. No. I would like for jou aiid Mr. Kichardson to 
do it and see if that would be a fair proposition. 

Mr. Justice. All right. 

Senator Pittman. One phase of this situation we have not finished. 
That is, of course, the cost of this litigation to the Government, and tha 
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i probability as to the date of its termination. When are these things 
ikehr to be decided ? 

Mr. Justice. I have the matter pretty well in hand, Senator. I 
have been in touch with these investigations and the field agents all the 
time and I know how many more claims are to be investigated and how 
lo^ it will probably take. 

1 am satisfied that these field investigations in California can be 
completed by Jmie. I am also satisfied that if we can get a judge we 
can get them disposed of. It is pretty hard to get a judge. One of the 
local judges is disqualified and the other is engaged with the railroad 
cases. Ii we can get a judge to try these cases, we can finish up in the 
district court probably in a year. 

Senator Pittman. You can finish it in the district court? 

Mr. Justice. Yes. You know, Senator, it is very difficult to get 
a judge to leave his district long enough to try these cases. 

Senator Pittman. I know that. 

Mr. Justice. You are talking about the withdrawal cases, I take it. 

Senator Pittman. Yes. There are really a great many witnesses 
in these cases, and have been for several years, especially when the 
question of fraud is involved. 

Mr. Justice. The only witnesses that have been very expensive 
have been these McMurtry locators. It cost the Government to try 
the cases before Judge Bean, for witnesses at that time, about $6,000. 

Senator Pittman. In one case ? 

Mr. Justice. No. They were in the McMurtry cases and others 
that were tried in October, November, and December. 

Senator Pittman. That was for a group of cases ? 

Mr. Justice. Yes. The marshal brought the matter to my atten- 
tion one day when he said he wanted to know how much more money 
we would require for witnesses, and he said that "we have already 
used up $6,000.'' I said, "You need not send for any more money 
before the Christmas hoUdays." 

Senator Pittman. One case went up to the circuit court of appeals, 
didn't it, on the motion to dismiss, under some form of settlement? 

Mr. Justice. Yes. More than one. 

Senator Pittman. When were those motions made — about when ? 

Mr. Justice. The motions to dismiss were lodged in 1913; were 
heard in -the district court in January, 1914. Some time in May the 
judge decided. The court held that it had no jurisdiction. I filed 
a petition to rehear, and it stayed that way until the Mid- West case 
was decided. When was that ? 

Mr. Titus. That was in November, 1915 — November 23, 1915. 

Mr. Justice. February 23, 1915. I was going on, bringing other 
cases, as they came up to me. After the Mid-West case was decided 
by the Supreme Court, the lower court reversed its former ruling and 
reinstated the case on the docket and appointed a receiver, and he 
took charge. We went on trying the cases, and, under the statute 
which allows an appeal from an interlocutory order, but does not 
stop the trial, the case was heard in the circuit court of appeals, and 
we won out in those cases in both courts. 

Senator Pittman. How many have been decided on their merits 
in the district court ? 
y^ Mr. Justice. Fifteen. 

Senator Pittman. Fifteen ? 
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Mr. Justice. Seven have been decided and eight others submitted. 

Senator Pittman. Then there is an appeal to the circuit court of 
appeals ? 

Mr. Justice. No. There has not yet been any appeal to the cir- 
cuit court of appeals. The judges have not held that these men are* 
entitled to credit for the expenditures which they have made in the 
development of these properties, but one judge has indicated that, 
and the cases tried have been' referred to a master to determine those 
facts, and he is now taking the testimony. I expect he will report as 
to about 20 companies in February or March. 

Senator Pittman. But an appeal does Ke, after the final termina- 
tion in the district court, to tne circuit court of appeals, doesn't it? 

Mr. Justice. Yes. 

Senator Pittman. Where certain questions are involved ? 

Mr. Justice. Yes. There is alwavs a possibility that the cases 
may get to the Supreme Court, but that course is not probable. 

Senator Pittman. What is the probable length of time that it will 
take to get through these cases and have them finally decided ? 

Mr. Justice. As to that, I do not know. I had just as well ask 
you how long it would take the Supreme Court to give a final decision 
on a case. We are not being delayed by the ordinary conditions. 

Senator Pittman. Has the Navy Department approved, if you 
know, and you probably do not, the general system of operating on 
lands through a lease ? 

Mr. Justice. I do not know that at all. 

Senator Pittman. You do not know that at all ? 

Mr. Justice. No. I would like, if I may, to put in a letter that I 
wrote to the Assistant Secretary, Mr. Roosevelt, since I have been 
here, within the last two or three days, about the progress and status 
of the cases. 

(The letter referred to is here printed in full, as follows:) 

Department of Justice, 
Washingtx)n, D, C, January 15, 1917. 
Hon. Franklin Roosevelt, 

Assistant Secretary of the Navy, Washington, D. C. 

Sir: In replying to your letter of the 13th instant, I have to say that I have exam- 
ined the statements made before the joint subcommittees of the House and Senate 
Public Lands Committees at their sessions commencing Monday, December 18, 1916, 
and the expressions of a few Congressmen and Senators that there may have been 
needless delays in the withdrawn lands and railroad oil-land cases in Wyoming and 
California. Such statements proceed from a lack of knowledge of the facts. 

Of course, it is not to be expected that Mr. Kearful and Mr. S. W. Williams, who 
represented the Department of Justice at the hearings, should have in mind the par- 
ticular facts with reference to the dates of bringing suits and trial of them. The 
records of the Department of Justice would have given these facts in detail. 

On January 18, 1916, the Attorney General addressed to the Senate and House of 
Representatives a report supplementary to his annual report for the year 1915, in which 
he stated in great detail exactly how many suits had been brought, when and what 
progress had been made therein, and all that the Department of Justice had done in 
its efforts to settle disputes growing out of President Taft's withdrawal order of Sep- 
tember 27, 1909, and other orders of withdrawal; also all that had been done to protect 
and recover oil lands fraudulently patented to the Southern Pacific Railroad Co. 
That report is republished as Exhibit 31 in the Attorney General's last report, on pages 
454 to 468, inclusive, as it gives detailed information to the date of the report — a 
little less than a year ago. 

The last annual report of the Attorney General, dated December 4, 1916, on pages 
45 and 46, subheads 3 and 4, shows the progress made since the date of the supple- 
mentary report I refer to, and very fully, I think, states the status of the withdrawal 
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suits, and the railroad fraud suits. I note, on page 109 of the recent published reported 
hearings before the subcommittee, that Representative Ferris says: 

" You know, to the ordinary mind and to tne ordinary people, it looks very unreason- 
able to take a case out of the hands of a court and ask Congress to legislate on it, in the 
haphazard way we have to do here; but if a case is going to be from 1910 to 1917 in 
process of litigation and nothing done, and other cases are apt to follow in the same 
footsteps, it looks as if the courts have ceased to perform their functions; it looks like 
a disgraceful condition of affairs and ought to be investigated. '* 

The records of the General Land Office and the Department of Justice disclose that 
there is no such condition as that supposed by Mr. Ferris. 

The arrangment between the Department of Justice, the Interior and the Navy 
Departments to expedite the investigation and disposition of lands withdrawn by order 
of tne Executive, is set out fully in the supplementary report of the Attorney deneral 
and republished in his last annual report as Exhibit 31, and is explained by the Com- 
missioner of the General Land Office on page 110 of the published report of the hearings 
before the subcommittee of the Public Lands Committees of the House and Senate. 

As stated by the Attorney General in his last annual report, referring to the with- 
drawal suits (p. 45) : 

*' The total number of suits thus far begun is 30, of which 27 are in California and 3 in 
Wyoming. The bills of complaint allege that the lands involved in these cases — some 
6,340 acres — are worth upward of $19,000,000. Twenty-one cases were filed during 
the fiscal year 1916, and during that year also 7 cases in Caiifomia were brought to 
hearing and resulted in decisions favorable to the Government, the court finding that 
the oil operators were trespassers and directing that an accounting of dams^es be taken 
before a master. Title to 1,078 acres of oil-bearing land said to be worth $1,400,000 
is thus recovered by the United States. The other suits in Caiifomia are being brought 
to trial and heard as rapidly as possible.'' 

His report further snows, on page 46, that there is In the hands of the receiver, in 
California, approximately $4,000,000; and in addition the Government has claims 
upon, or under its control, more than $1,500,000 worth of oil, or money accruing from 
Oil, from the lands in suit. 

Of the withdrawal suits which have been brought civil 47, A-2, and A-3, were 
brought under the administration of President Taft in 1913 and they were tried in 
1916. Delay in the trial of these three cases was due, first, to Judge Wellborn, the 
only Federal judge in the southern district of Caiifomia, where the cases were in- 
stituted, refusing to try them because he considered himself disqualified, and a new 
judge was not appointed until 1914; and, second, the special agents of the General 
Land Office were so engaged with other matters that it was not until the latter part 
of 1914 that they actively engaged in investigating and reporting on oil cases, as 
explained in Exhibit 31 to the Attorney General's last report. All of the remainder of 
the 30 cases, except the first Mid-West case in Wyoming, have been brought since 

1 was employed by the department, in the spring of 1914. There have been finally 
submittea 15 cases, and 7 of them have been decided and referred to a master to take 
an account to see what the expenditures have been and what damage has been done by 
the defendants on the lands m question. One case has been tried in Wyoming and 
resulted adversely to the Government. The other cases at issue and pending in 
California have been set down for trial. I am now engaged in preparing bills in a 
number of other cases which I will refer to hereafter. 

Of the withdrawal cases brought in Caiifomia 3 of them were brought during 1913, 

2 in 1914, 14 of them were brought in 1915, and 7 in 1916. There have been finally 
submitted 10 cases which were brought as late as 1915, and all brought prior to that 
date. Some of the delay has been caused by the defendants, whose purpose and 
hope were to secure relief at the hands of Congress. On page 457 of the last report of 
the Attorney General (1916) it will appear what class of lands are now involved in 
litigation. The delays which, therefore, resulted are fully explained and the policies 
of the department are stated. 

There are 7 of the so-called railroad fraud cases brought on the following dates: 

Brought. 

No. 221, equity December 10, 1910 

46, civil December 20, 1912 

A-16 June 16, 1914 

A-24 January 7, 1915 

A-25 January 7, 1915 

A-26 January 7, 1915 

A-28 February 17, 1915 

No. 221 was tried and the Government prevailed, the district court finding the 
lands to be known oil lands and that fraud nad been perpetrated in the filing of the 
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^.ffidavit that they were of the character contemplated by the grant. The granting 
act (July 27, 1866) excepted mineral lands. The defendants appealed and it is 
expected the case will be argued next May. There is a record of about 10,000 pages 
and it has been diflSicult to reduce to narrative form the record for the circuit court 
of appeals and include only matters that are material. 

Civil 46 was brought in December, 1912, upon the theory that the exception of 
mineral lands contained in the patent was valid, as well as upon the groimd of fraud. 
When the Burke case was deciaed by the Supreme Court in 1914, and the exception 
clause in the patent was held void, the bill of complaint was amended. Until Judge 
Bledsoe was appointed as judge of the Southern District of California, in 1914, there 
was no resident judge who comd hear the cases, as Judge Wellborn considered himself 
disqualified in these cases, as well as in the withdrawal cases. A few weeks after 
Judge Bledsoe's appointment I succeeded in November, 1914, in bringing that and 
one other case, A-16, on for hearing. The defendants interposed a motion to dismiss 
upon the ground that these suits were barred by the statute of limitations, and that 
the lands were not mineral lands, as there was no discovery alleged, and upon numer- 
ous other grounds. These motions were argued, and briefs filed, and the court took 
them under advisement. The court later ruled against the defendants and ordered 
the cases to proceed to trial. In the meantime I had brought the other four suits 
above referred to, attacking other patents. 

The investigations, though they covered the conduct of the defendant Southern 
Pacific Railroad Co., and particularly of its four controlling directors, Messrs. Hunt- 
ington, Hopkins, Stanford, and Crocker, during a period of 20 years, were made bjr 
special agents of the General Land Office, and others aiding me, with great expedi- 
tion and efficiency, so that it was in 1915 I was prepared to proceed with the tnal of 
all the railroad cases, some of which were brought that year. 

It was difficult, however, with the congested condition of the court dockets and the 
efforts of the Government to try withdrawal cases, to secure a judge who was suffi-' 
ciently disengaged to devote his time to the trial of the railroad cases. Finally one 
of the district judges agreed to give precedence to the trial of these railroad cases and 
has devoted, himself almost exclusively to these trials since 1915. He has actually 
been engaged in taking testimony since January 20, 1916. 

On behalf of the Government a motion was filed to consolidate the six railroad cases. 
This was strenuously resisted by the defendants and the judge held that while they 
would not be consolidated as it might do an injustice to some of the smaller defendants, 
purchasers or lesses from the railroad company, he would require the defendants to 
stipulate that any testimony taken in the nrst case should be used in each of the suc- 
ceeding cases, where applicable, without the necessity for recalling the witnesses. 

Practically all the evidence has been offered in the first case so as to avoid unneces- 
sary consumption of time and expense in the retrial of the other cases. 

There are involved in the cases now pending, exclusive of the case (221) which has 
gone to final judgment, and which is on appeal to the circuit court, 117 patents, 
embracing 166,000 acres of land of the value estimated variously from $500,000,000 to 
$1,000,000,000. In the Attorney General's recent report reference is made to the 
recent decision of the circuit court of appeals of the eighth circuit that there is no 
statute of limitations, under the circumstances of these cases, which is a bar to the 
prosecution of the suits by the Government. 

With reference to the questions asked me by the members of the Senate Public 
Lands Committee at the hearing held April 24, 1916, as to why more suits had not been 
brought against the Standard Oil Co., as appears on pa^ 468 et seq. of the printed 
report of those hearings, I have to say that the entire situation with respect to this 
matter evidently grew out of the lack of imderstanding, particularly by certain mem- 
bers of the committee. I stated that the Standard Oil Co. would be a large beneficiary 
of any relief legislation that had been proposed. Some of the members of the com- 
mittee seemed to question of the accuracy of this statement, and by questions implied 
that if the Standard Oil Co. was interested as I stated more suits should have oeen 
brought against that company. To illilStrate, on page 470 of the printed report of those 
hearings the following appears: 

*' Senator Pittman. You have made a charge that we have heard for the first time 
that the Standard Oil Co. is deeply interested in this matter. As one of the committee, 
I am very deeply interested in that statement, and I think we are entitled to the facts. 

**Mr. Justice. So far as I am concerned I am giving them to you. 

"Senator Pittman. I would like to know what your investigations disclosed to 
sustain that statement. 

* * Mr. Justice. I understood you to ask me as to the quantity. It would be necessary 
for me to have before me that report before giving you the quantity. 

"Senator Pittman. I do not care about the number. How many different claims 
are included in that? 
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**Mr. Justice. With regard to the Standard Oil Co.? 

* * Senator Pittm an . Yes . 

"Mr. Justice. I could give you an estimate, but as the commissioner has the data in 
exact form, would it not be more desirable to get it from the commissioner? 

** Senator Pittm an. Well, give it approximately. 

"Mr. Justice. I should say approximately — I do not like to make a statement which 
is purely recollection — I shoula say, however, somewhere from 15 to 30 quarter 
sections. 

"Senator Pittm an. How many individuals would you say own these 15 or 30? 

"Mr. Justice. I could not say without having the paper before me. Usually each 
quarter section is claimed by a separate group of individuals. The Standard Oil Co. 
has a contract with a group with respect to these particular claims under which, if 
they go to patent or to lease, the Standard Oil gets tne lease or patent. 

"Senator Pittm an. And these particular claims, you think, should not go to patent? 

"Mr. Justice. I do not say that they should not go to patent simply because the 
Standard Oil Co. claims them. There are good reasons. 

"Senator Pittm an. They are under the same conditions as the other? 

"Mr. Justice. They are included in this 40,810 acres that the Land Office has 
reported on adversely. 

Senator Pittman. They are the same as the Honolulu case? 

"Mr. Justice. Of course, as to the Honolulu company case 

"Senator Pittman (interposing). You have stated that the Standard Oil was deeply 
interested in this bill and that it was going to get a large portion of reKef ; that is, 
relief against the character of location that you have beeti describing heretofore. 

"Mr. Justice. Yes, sir. They insist they are as much entitled to the relief sought 
as the Honolulu company. 

"Senator Pittman. Are they extracting oil from these claims which the Standard 
Oil, as you say, contracted to purchase? 

"Mr. Justice. Yes, sir; many of them. I believe all. 

"Senator Pittman. On all of them? 

"Mr. Justice. I do not know whether that applies to all of them or not; I think it 
does. I think to all of them that are set forth in the list furnished the commissioner. 
There may be some on which they are not extracting oil." 

. On the succeeding pages the character of the questions that refer to the above 
clearly appears, and on page 474 the following appears: 

"Senator Phelan. Mr. Titus, in his testimony, says, in answer to a question by Com- 
mander Richardson, that none of the title of tne Stansard Oil Co. has been attacked 
by suit, except one 80-acre piece on section 28, upon which they have a lease and 
which they do not own. He says that he did not enumerate that piece of land among 
the holdings of the company. That is the only case. 

"Senator Pittman. What is the date of that testimony? Those suits must have 
been recent suits. 

"Senator Phelan. He says that none of the titles have been attacked by suit except 
this one 80-acre piece on section 28. 

"Senator Norris. Mr. Justice says that out of 23 suits it is defendant in 15. 

"Mr. Justice. The Standard Oil Co. probably had foresight enough to refuse to buy 
the land the title to which was affected by the withdrawal order, except under these 
contracts referred to. Generally speaking, they have stated frequently publicly and 
in communications the same thing that they state to me, that while they claimed the 
Taft order was valid, that they were going to take no chances out of respect to the 
President's order of withdrawal, and they did not buy any land. That is not true as 
to the contracts referred to." 

I stated to the Senate committee that I would furnish and file with the record a 
list of the lands claimed by the Standard Oil Co. and other companies, which, like 
the Honolulu company, in its contentions before the General Land Office, under the. 
theory of group development, would claim thgv acquired title to large quantities of 
land. That list will be found commencing on page 494 of the public hearings before 
the Senate Public Lands Committee April 24, 1916. On page 495 will be found 
"Standard Oil Group." The Standard Oil Co. claimed under J. M. McLeod and 
E. E. Jones. J. M. McLeod claimed imder L. B. McMurtry. Since the hearings 
when I was before the PubUc Lands Committee of the Senate suits to try title to 
sec. 28, T. 31 S., R. 23 E., M. D. M., have been heard by Judge R. S. Bean, of Oregon, 
sitting in the United States District Court of California, and are now under submission 
before him. 

With respect to the title to sections 20, 22, 26, and 34 of the same township and 
range they are pending on application for patent. A hearing was ordered by the 
commissioner in these cases in January, 1916. When it was developed in the trial 
of the cases against those who occupied section 28 how L. B. McMurtry fraudulently 



OIL LAND LEASING BTLV. 87 

attempted to acquire the other lands, I prepared a memorandum for the Attorney 
General which he caused to be presented to the subcommittees of the Senate and 
House Public Lands Committees. It will be found on pages 76 to 81, inclusive, of 
the published account of those hearings, held on December 20, 1916. 

I called to the attention of the Commissioner of the General Land Office this fraud 
which was developed in the trial. I hand you herewith certain correspondence 
which passed between him and me and a copy of a letter which the Attorney General 
subsequently wrote on the 11th instant. Bills of complaint are now being prepared 
for filing suits against the claimants, including the Standard Oil Co., on sees. 20, 22, 
26, and 34, T. 31 S., R. 23 E., M. D. M. 

I am very glad of the opportunity to give you this information because criticism 
seems to have been made by some that the Department of Justice has been too vigorous 
in pressing for an expeditious determination the controversies about the withdrawn 
oil lands occupied by trespassers, and by others that it has not been sufficiently active 
in its efforts to expedite these cases. Only those who are in sympathy with the 
efforts to pass relief legislation have made either of these criticisms. 
Very truly, yours, 

E. J. Justice, 
Special Assistant to the Attorney General. 

Senator Swanson. Was this letter written within the last four or 
five days? 

Mr. Justice. Yes. 

Senator Swanson. That has already been included, I think. 

Mr. Justice. I was asked this morning by Senator Swanson to 
give a list of companies that have operated in the naval reserve. 
This was prepared by Secretary Daniels and presented to^the Public 
Lands Committee. 

Senator Swanson. That will be included in the record. 

(The list referred to is here printed in full, as follows:) 

The following are the companies operating in the naval petroleum reserves who will 

be benefited by this act: 

Capital stock. 

Associated Oil Co $40, 000, 000 

Boston Pacific Oil Co 1, 000, 000 

California Amalgamated Oil Co 5, 000, 000 

Caribou Oil Co 1, 000, 000 

General Petroleum Co 50, 000, 000 

Honolulu Consolidated Oil Co 5, 000, 000 

North American Consolidated Oil Co 5, 000, 000 

Northern Exploration Co 

Record Oil Co 

St. Helens Oil Co ^ 597, 192 

Standard Oil Co 100, 000, 000 

Union Oil Co 50,000,000 

United Oil Co : 2, 800, 000 

Of this number, only one, the Boston Pacific, is a member of the Independent Oil 
Producers' Agency, wnich is supposed to be an association of small companies, and 
one is an English company, whose capital stock is quoted in pounds sterling. 

Senator Swanson. Have you an expert whom you could obtain 
within a reasonable time to testify as to what these oil wells that have 
been drilled would be worth to the Government ? 

Mr. Justice. I have already had that done by a man who, I think, 
is about as good as anybody else. I have had that done as to all these 
lands. He estimated them. 

Senator Swanson. That is as to the value of the land ? 

Mr. Justice. Yes, all the lands. 

Senator Swanson. Will you get a statement of that specifically and 
another statement 

Mr. Justice (interposing). May I say right here, Senator, that I 
would like you to let your clerk wire Mr. J. H. G. Wolf, in my ofiice, 

^ Pounds sterling. 
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and make a request for that? Of course, his valuation was made 
some time ago, when oil was about 40 or 50 cents a barrel, and his 
valuation is based upon those figures, but now oil has gone up to 
70 to 75 cents, and that would make the valuation higher, in view 
of that additional profit. • 

The Chairman. The clerk will insert the entire correspondence 
when the reply is received. 

(The telegram requesting information as to valuation is here 
printed in full as follows:) 

[Telegram.] 

Washington, D. C, January 18, 1917. 
J. H. G. Wolf, 

217 Federal Building, San Francisco, Cal. 

At the suggestion of E. J. Justice and for the information of the Senate Naval Affairs 
Committee, send valuation made by you of each quarter section of public lands in 
second naval reserve. 

B. R. Tillman, 
Chairman Committee on Naval Affairs, 

(The reply as to valuation was subsequently received and is here 
printed in full as follows:) 

San Francisco, Cal., January 18, 1917. 
Senator B. F. Tillman, 

United States Senate, Washington: 

Your wire of the 18th. No money valuation of lands made since the one furnished 
to Mr. Justice in December, 1915, since which time the fundamental conditions of 
the oil business have so changed as to make previous estimates obsolete. Price of 
low-pavity oil at well then 40 cents, now 73 cents, and $1 for high gravity. Said 
previous valuation for Mr. Justice figured total of $17,413,000 for 7,822 acres of the 
then reasonably proved unpatented acreage. The most recent valuation furnished 
was to the Navy Department, in report dated November 29, 1916, and was upon the 
probable total quantity of oil extractable from all the various classes of lands within 
the reserve. Your wire is interpreted to demand a money valuation of the unpat- 
ented lands in reserve No. 2, to be based on present oil field and market conditions. 
The figures here submitted are the values that in my opinion a prudent operator would 
probably be willing to pa}r to-day for the land alone, exclusive of improvements and 
exclusive of the depreciation of oil contents through recent operations. The figures 
are not a scientific appraisement of values based upon a survey of each individual 
tract of land, a matter not yet undertaken. 

Estimates here given are for the entire acreage of unpatented lands, amounting to 
11,265 acres, and the total value thereof is figured at $30,636,250. The value per acre 
per legal subdivision is as follows: In township 31 south, range 23 east, section 8, 
south half, speculative value; section 18, all, $1,000 per acre average; section 20, all, 
$2,250 average; section 22, south half, $4,000; north half, $2,000 average; section 26, 
southeast quarter, $5,000; north half, $2,750 average; section 28, nortneast quarter, 
$6,000; southeast quarter, $3,000 average; southwest quarter, $1,750 average; north- 
west quarter, $2,500 average; section 34, east half, $7,500; west half, $4,000 average. 
In township 32 south, range 23 east, section 2, northeast quarter, $6,000; southeast 
quarter, $2,500 average; southwest quarter, $1,250 average; northwest quarter, $5,000 
average; section 12, northeast quarter, $3,500 average; southeast quarter, $1,500 
average; southwest quarter, $500 average; northeast quarter, $2,500 average. In 
townsnip 31 south, range 24 east, section 30, north half, speculative value; southeast 
quarter, $500; southwest quarter, $1,500 average; section 32, north half, $1,000 average; 
north half of south half, $4,000 average; south half of south half, $7,500. In township 
32 south, range 24 east, section 2, northeast quarter, speculative value; southeast 
quarter, $500 average; northwest quarter, $250 average; section 4, northeast quarter, 
$500 average; southeast quarter, $2,500 average; southwest quarter, $4,000; northwest 
quarter, $2,500 average; section 6, all, $7,500; section 8, north half, $7,500; southeast 
quarter, $4,000; southwest quarter, $3,000; section 12, west half of west half, $4,000; 
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east half of west half, $1,000 average; east half, speculative value; section 14, north 
half, $3,000; south half, $2,000 average; section 18, northeast quarter, $2,000; north- 
west quarter, $1,000. In township 32 south, range 25 east, section 18, all, speculative 
value. Where the word "average'' is used following an acreage value, it means that 
part only of that particular subdivision is proved ground, the remained being either 
un{)roven or disproven, and the figure stated is the computed average value of the sub- 
division. The valuations herein reported are based on prices of crude oil, as herein 
Indicated. Late continued heavy withdrawals of oil stocks in California, induced 
by both reduced production and increased consumption and entirely independent 
of war conditions, point to rising prices for some period, with consequent enhanced 
value of these lands. 

J. H. G. Wolf. 

Senator Swanson. Have you any expert you could get, or have 
you a competent person, who could tell the Government what it 
would be worth to the Government — these wells that have been 
drilled, and the money expended upon them; in other words, if the 
Government was to replace one of these wells already drilled, in case 
the Government would have to use it, what would it be worth to put 
another well there ? Can you get a man to put an estimate upon that ? 

Mr. Justice. I have had a man who has done work for me, a very 
high-class man, who knows his business, and who has supervised the 
drilling of many wells. He is a very capable man. He was with the 
K. T. & O., a Southern Pacific subsidiary. They thought him a very 
capable man. He has also worked as field man for an association 
comprising 80 per cent of the oil men in Kern County, Cal. 

Senator Swanson. What is his name ? 

Mr. Justice. His name is E. B. Latham. 

Senator Swanson. Take this secti 4. If the Government re- 
covered that section, and took steps to continue the use of these wells, 
what would it cost the Government, in section 34, to reproduce these 
w^ells, and what would the Government reaUy get when it got pos- 
session of these wells ? 

Mr. Justice. That could be ^iven you. 

Senator Swanson. That is what I want. I w^ouldiike to have that 
for all the wells in this reserve, itemized as far as you can get them. 

Mr. Justice. That would take some time. 

Senator Swanson. About how long would it take ? 

Mr. Justice. A week or so. It would take that long, if a man sat 
right down and had the logs. If they furnish the logs, a man can 
make up an approximate statement in his office for these w^ells 
drilled in that field. He would have to see how many wells were 
producing emulsion. The logs and production records ought to 
show that.* 

Senator Swanson. Is there anything else you would like to state 
to the committee, Mr. Justice ? 

Mr. Justice. I had a supplemental memorandum showing the 
further developments on the trial of the McMurtry cases, subsequent 
to the date of this memorandum I have already put in. I would like 
to hand that to you. 

Senator Swanson. Hand it to the clerk, and it will be included in 
your remarks. 

Mr. Justice. I do not know whether it is here or not. 

Senator Swanson. You can send it to the clerk, then, when you 
get it. 

Mr. Justice. All right. 
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(The supplemental memorandum referred to was subsequently 
submitted and is here printed in full as follows:) 

In the trial of recent suits, A 41, 42, and 43, equity, involving the northwest, north- 
east, and southeast quarters of section 28, township 31 south, range 23 east, additional 
light has been shed on the so-called McMurtry locations. 

All of the lands located by Mr. McMurtry on January 1, 1909, with the names of 
the so-called New York locators, had been previously located on January 1, 1907, 
with the names of the so-called Chicago locators. This is not true as to all of section 
28. In section 28 only the north half of the north half and the south half of the south- 
east quarter and the northwest quarter of the southeast quarter — ^that is, 280 acres — 
had been previously located, using the names of the Chicago locators. After making 
the Chicago locations on section 28, Mr. McMurtry 's attention was called to the fact 
that H. C. Stratton was claiming the land under certain locations, and he therefore 
conveyed it to Stratton. However, the land became vacant on December 31, 1908, 
and he therefore, on January 1, 1909, located it in the names of the New York locators. 
All the other lands, however, referred to in my previous memorandum had been pre- 
viously located in the names of the Chicago locators, and McMurtry was at the time 
he made the New York locations actually claiming those lands imder the Chicago 
locations, so that section 28 is the only section where there is any material difference 
as to the situation with respect to McMurtry on January 1, 1909. 

Mr. McMurtry was again placed on the stand during the trial of A 41, 42, and 43, 
and testified to substantially the same facts as he formerly had testified to in A-38. 
On cross-examination by Mr. Charles S. Wheeler, referring to the manner in which 
the so-called New York locators were settled with, and in explanation of the distri- 
bution of the stock of the Pacific Oil I^ands Co., he testified as follows: 

Pages 511-512, volume 2: , 

"Q. Well, I wish you would explain to me, or, rather, to his honor and to me, 
upon what you base that. 

" A. The locators possibly spent 5 minutes signing their names to a power of attorney. 
I, in turn, spent, you might say, 11 years in accomplishing or getting what we had m 
the Midway field. I located those — filed these locations in 1909. I^om the time the 
locations were filed until derricks were put up on every quarter section it was a con- 
stant fi^ht. On one separate, distinct occasion seven men came into the field armed 
with Winchester rifles to put us off the ground. I have had to fight — that literally, not 
theoretically — in order to hold this property. I have spent money on it, and 1 con- 
sider that my time that I have put m on that property is worth all that I got for it — 
yes, and more, because I would not go through it again for what I made out ot it." 

Page 525, volume 2: 

"Q. I will ask ^^u generally, as you now recall you have given your reasons for 
your opinion, why it is just? 

"A. Yes, sir. 

"Q. You can not at this time think of any more reasons? 

**A. No. As I have stated, the locators gave perhaps 5 minutes to signing those 
powers of attorney, perhaps 10 minutes to the ratification, and I gave all of my time 
and experience, got something for them that they did not have; consequently I am 
entitlea to the percentage that I received." 

The testimony in answer 38 and also in answers 41, 42, and 43 shows that the contract 
with the Associated Oil Co. was assigned to the Pacific Oil Lands Co. and constituted 
the assets of that company. The Pacific Oil Lands Co. was incorporated with a capital 
stock of 11,000,000, with 1,000,000 shares of stock, par value $1. That stock was 
distributed as follows: L. B. McMurtry, ' 472,750 shares; E. A. Hoeppner, 427,750 
shares; F. E. Harrison, 22,500 shares; each locator, 1,000— 32,000 shares; total, 1,000,000 
shares. 

The above explanation of Mr. McMurtry puts the whole transaction in a nutshell, and 
shows conclusively that those locators were simply performing a servicft for Mr. Mc- 
Murtry, and that the locations of January 1, 1909, were made solely for the purpose of 
protecting the interests which Mr. McMiirtry had already acquired, or was attempting 
to acquire. It will be noted that he states that he had spent 11 years in accomplishing 
or getting what he had in the Midway field. During the course of his examination in 
A-41, 42, and 43 the court called his attention to the fact that the powers of attorney 
from the New York locators were not secured until December 18, 1907, and that the 
locations were not made until January 1, 1909, and that the Associated Oil contract 
was made on August 4, 1910, so that the period during which the New York locators 
actually held any interest, if any, was far short of 11 years. 

The testimony in A-38, and also in A-41, 42, and 43, shows that 16 of these locators, 
in the fall of 1910, and 16 during 1911, received checks for $250 each. The following 
indorsement was on the back of the checks' referred to: 
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"Received from L. B. McMurtry $250 in full payment for all my right, title, and 
interest in and to all lands located by said L. B. McMurtry on my behalf in Kern 
County, Cal., pursuant to a power of attorney made by myself and others to said L. B. 
McMurtry bearing date the 19th day of December, 1907. " 

The record in A-38 and A-41, 42, and 43 also shows that in the fall of 1910 all of these 
locators, with the exception of Daniel Darling, who was deceased, signed confirma- 
tions of their powers of attorney. This was subsequent to the date of the Associated 
Oil contract, and the confirmations were secured at the request of the Associated 
Oil Co. 

The testimony of all of the locators who were on the stand and of L. B. McMurtry 
shows that they at no time knew anything of what was being done or of what had 
been done, upon how many claims they were located, what the lands were worth, or 
where the lands were located, other than that they were in the State of California. 
The testimony shows that none of them ever made any efforts to ascertain the facts. 

These transactions and circumstances are referred to to show that there is nothing 
in the entire transaction that is consistent with the theory that any of those locators 
were bona fide locators, acting for their sole use and benefit. 

So far as section 32 was concerned, the original contract of October 8, 1908, was 
changed so as to include only the north half. The evidence shows that Mr. McLeod 
and his associates remained in possession in the fall of 1908, and actually started devel- 
opment work on the north one-half of that section. The location of January 1, 1909, by 
a different set of locators, made no difference in the possession or the occupancy of that 
land. The record in A-38, involving the northeast } of sec. 32, twp. 31, range 23, 
shows that so far as tl^ north J of sec. 32 is concerned, all of those up to the time of 
the appointment of a receiver in possession and occupancy of the north one-half of 
section 32, namely, the California-Midway Oil Co., the Thirty-two Oil Co., and cer- 
tain individuals who organized the Byick Oil Co., secured their rights prior to January 
1, 1909, through the original agreement entered into on October 8, 1908, between Mrs. 
J. M. McLeod, acting through J. M. McLeod, and L. B. McMurtry. This is not true 
of the Associated Oil Co. However, at the time the Associated Oil Co. entered into 
its contract of August 4, 1910, with the so-called New York locators, and L. B. McMur- 
try, acting for himself, and under his power of attorney from the New York locators, 
the records of Kern County show that the New York locators had parted with what- 
ever interest they might have^had. 

On May 17, 1909, a new contract was entered into by McMurtry, acting as attorney 
for the New York locators, affecting the north one-half of section 32, and J. M. Mc- 
Leod, the general terms of which were the same as the original contract entered into 
in the fall of 1908. 

On Novembep26, 1909, the Thirt^r-two Oil Co., the assignee of McLeod's interest 
in section 32, entered into a lease with the California Midway Oil Co. for a portion 
of the north half of section 32. In that lease reference is made to the agreements of 
1908. The general terms of the agreement of November 26, 1909, were the same as 
the terms of the agreement of November 26, 1908. In other words, all of the con- 
tracts, agreements, leases, etc., entered into after January 1, 1909, recognized the 
rights of McLeod, acquired prior to January 1, 1909, and acquired under the admitted 
fraudulent and dummy character of the so-called Chicago group of locators. 

Under the original agreement, and also in the subsequent agreements, L. B. 
McMurtry retained an interest in section 32. The same is true as to the other lands 
heretofore referred to, concerning which Mr. McMurtry and Mr. McLeod had agreer 
ments. Generally speaking, Mr. McMurtry's interest was one-half of the lands 
involved. In section 32, however, he retained the north 100 acres in each quarter 
section. 

The evidence in A-38 shows that on December 3, 1909, the 32 New York locators 
assigned to one 0. L. Chflin certain agreements, as follows: 

Agreement dated February 4, 1909, between L. B. McMurtry as attorney in fact, 
and J. M. McLeod, affecting all of section 20, township 31, range 23. 

Agreement of January 9, 1909, between the same parties, affecting all of sections 
22 and 26, township 31, range 23. 

Agreement dated May 17, 1909, between the same parties, affecting all of section 
34, township 31, range 23. 

Agreement dated May 17, 1909, between the same parties, affecting the north half 
of section 32, township 31, range 23. 

On December 4, 1909, C. L. Claflin transferred and assigned to L. B. McMurtry all 
those certain agreements mentioned above. It therefore appears that on December 
4, 1909, the so-called New York locators had parted with whatever interest they had 
in the agreements affecting the above-described lands. 

There was introduced in evidence in A. 38, contract between L. B. McMurtry, 
acting for himself, and also acting under his power of attorney for the New York 
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locators and the Associated Oil Co., dated August 4, 1910. That contract refers 
specifically to the north 100 acres of the northeast quarter of section 32, and 60 acres 
in the northwest quarter of section 32. The contract also refers to other contracts 
of the same date, by which McMurtry, acting for himself and under the power of 
attorney for the New York locators, sought to dispose of, to the Associated Oil Co., the 
following additional described lands: 

N. i of N. i sec. 34, Twp. 31 S., R. 23 E; S. J of S. i sec. 34, Twp. 31 S., R. 23 E. 
N. i of N. i sec. 26, Twp. 31 S., R. 23 E.; S. i of S. i sec. 26, Twp. 31 S., R. 23 E. 
N. i of N. i sec. 22, Twp. 31 S., R. 23 E.; S. i of S. i sec. 22, Twp. 31 S., R. 23 E. 
N. i of N. J sec 20, Twp. 31 S., R. 23 E.; S. i of S. i sec. 20, Twp. 31., R. 23 E. 
1,440 acres in all. 

It therefore appears that at the time the Associated Oil Co. secured these 
lands from McMurtry, and that McMurtry was acting on behalf of the New York 
locators, that the New York locators had actually parted with their interest, and that 
McMurtry, himself, held whatever interests they might have previously had. 

The assignments of December 3 and December 4, 1909, above referred to, were 
recorded December 6, 1909, long prior to the date of the contract with the Associated 
Oil Co. At the time the Associated Oil Co. entered into this contract of 
Aueust 4, 1910, it knew, also, that J. M. McLeod was in possession of at least some 
of these lands, under agreements with McMurtry, made prior to January 1, 1909, and 
that after the making of the location of January 1, 1909, McLeod or his associates or 
tissignees were in no way disturbed, but did, as a matter of fact, remain in possession, 
and continue in the development of the lands under the terms of the agreements 
entered into in the fall of 1908. 

The evidence in A-38 ^ows that the so-called Chicago locators were, without 
question, dummy locators. The evidence as to the New York locators shows that 
«ome of them intended to permit their names to be used in the interest of L, B. 
McMurtry. Others testified that they expected some benefit, the extent of which 
was not made clear. 

The evidence in A-38 shows that some time in the fall of 1908, both McLeod and 
A'^cMurtry consulted with C. L. Claflin, their attorney, at Bakersfield, relative to the 
validity of the so-called Chicago locations. It appears that there were some differ- 
ences between the names as they appeared on the locations, and as they appeared 
on the power of attorney. Mr. McLeod and Mr. McMurtry both testified that in Mr. 
Claflin 's opinion the validity of the so-called Chicago location was doubtful. It was 
for that reason, as testified by Mr. Murtr>', that he relocated the lands on January 1, 
1909, using the names of the 32 New York locators. With reference to this, the court, 
Judge Robert S. Bean, on pag-e 1441 of the record, made the following statement: 

''The Court. Now, Mr. McLeod was advised that there was someidoubt about the 
location under which they were claiming, and he left that matter to be fixed up by 
the attorney, who, you say, was also Mr. McMurtry 's attorney. 

"Mr. Mitchell. Yes, and whom Mr. McLeod consulted. 

**The Court. And in order to fix that up McMurtry made, under hiajNew York 
power of attorney, this location of 1909. 

"Mr. Mitchell. Yes; on the assumption that the locations of 1908 were worthless. 

"The Court. Would it not, then, follow irresistibly that the 1909 locations were 
made for the benefit of McLeod and the other people, whoever they were, and not 
the locators?" 

Without going into any detail as to the e\'idence in A-38, relating to the manner in 
which Mr. Slcmirtry used the powers of attorney given to him by tne locators, suffice 
it so say that the record shows that these lands were located, agreements, leases, and 
contracts were entered into by McMurtry, acting under his power of attorney, 
options were given and lands were sold, without the locators having any knowledge 
whatever that they were even located. The evidence shows clearly that McMurtry 
used the powers of attorney for his own use and benefit, and as hia own individual 
property. The record is so clear on tliat question that the attorneys for the defense 
have freely admitted that the evidence shows that there was a fraudulent use of the 
powers of attorney. As to the evidence ol such transactions, the court, on pages 1437 
and 1438 of the record, volume 9, comments as follows: 

"The Court. If McMurtry had a power of attorney executed by locators in the 
utmost good faith he was equally charged with good faith in using that power of attor- 
ney, and if he took it and used it for his own purposes and use, then it was a fraudulent 
transaction; it doesn't make any difference whetner the power of attorney was properly 
executed or not. 

"Mr. Tauszky. No; it was a breach of trust toward his principals. 

"The Court. Yes; and he couldn't get anything byit, oecause he could not use a 
power of attorney for his own profit in that way. If he had a power of attorney and it 
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was executed in the utmost good faith and he took it out here and located lands for his- 
own benefit and used it for that purpose, that would be a fraudulent transaction. 

**Mr. Tauszky. It would be a fraud as against his principals, but the Government 
wouldn't have anything to do with that, nor would the innocent party who dealt with 
the locator on the strength of that. 

*'The Court. I think the Government would have something to say about it, too. 
He could not use that kind of a power of attorney to vest in himself large areas of the 
public domain in violation of the public land laws." 

The court also commented on this same situation on page 1734 of the record in. 
A-38, Volume 11, and the following is quoted: 

"The Court. I don't suppose you can contend on this, or any other case, that 
even if Mr. McMurtiy had a vaUd power of attorney authorizing him to locate land 
for the use and benefit of the locators, that he could take that power of attorney and 
go into the field and use it for himself or anyone else. 

"Mr. Tauszky. Why, certainly not. It comes baek to the proposition, if he vio- 
lated his trust to his principals, the locators, that does not make the location void, 
and does not make the locators double locators. If the agent, contrary to his duty to 
his locators, deals with his principals — deals with the property in the way in which 
he shouldn't deal with it, that can not affect the validity of the location at the time- 
it was made, if it was made in good faith. 

"The Court. The locators had no interest in this property if he is dealing fraudu- 
lently with the power of attorney and using that for a fraudulent purpose to get the 
property for himself. Now, if he does that, I do not think it makes any difference. 
If he made the location in good faith for the locators, and then afterwards, in breach, 
of his trust with them, had dealt fraudulently, it voids the trust. 

"Mr. Tauszky. That is the claim in this case. 

"The Court. The evidence is very strongly that it was made for the purpose of 
clearing up the title that McMurtry had already given." 

The evidence in A-38 shows just respect to the lands now claimed by J. M. McLeod, 
and for some of which he is now making application for patent, that in the fall of 
1908 both J. M. McLeod and L. B. McMurtrv consulted C. L. Clafiin, an attorney 
in Bakersfield, and were advised that the Chicago group of locations was invalid. 
This applies not only to section 32, but to all of the lands which had been located 
in the midway field, and were approximately the same lands which were subsequently 
re-located in January 1, 1909. In fact, Mr. McMurtry has testified that the reason 
these lands were re-located on January 1, 1909, was because of the advice given him 
by C. L. Clafiin, and that these locations were made for the purpose of protecting 
the possession which L. B. McMurtry had prior to January 1, 1909, or the right of 
possession which he had in some manner conveyed to J. M. McLeod. In other 
words, a situation similar to that existing in section 32 existed as to all of these lands, 
and the comments of the court with respect to the locations on section 32 apply with 
equal force to the locations made on other lands, and under which J. M. McLeod is 
now claiming, and has actually made applications for patent in a large number oi • 
cases. 

This situation, as to the knowledge of the fraud existing with respect to the locations: 
made on these lands, applies not only to J. M. McLeod, personally, but applies to 
those holding under him, because the record shows that the various lessees and pur- 
chasers acquired their rights prior to January 1, 1909, with the exception of the Asso- 
ciated Oil Co. The Associated Oil Co., however, can not disclaim knowledge of the 
fraud, because the records of Kern County show that at the time it attempted to se-^ 
cure, through the locators ^ whatever rights they may have had, that is on August 4, 
1909, the locators had parted with all their interest in the lands. 

The lands sought to be conveyed to the Associated Oil Co. were those lands which 
were retained by McMurtry himself at the time he made the agreements with McLeod, 
and those are the lands referred to by his honor. Judge Bean, when he stated, on page 
1438 of the record in A-38. that "he could not use that kind of a power of attorney to 
vest in himself Urge areas of the public domain in violation of the public land laws." 

C. D. Hamel. 

NOTE. 

At the hearing before the Senate Naval Affairs Committee Senator Swanson asked 
me for information as to what lands in Naval Reserve No. 2 were fraudulently entered. 

I have not time before the record is printed to give this information as to each le^I 
subdivision though I have the necessary data accessible. I give the information 
generally. If it is desired in detail I can have that made up for the committee later. 

There have been, or now are, 45,435 acres of unpatented oil land, the title to which 
is being investigated, on the west side of the San Joaquin Valley, Cal., and in the 
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developed oil fields. Thirty-nine thousand five hundred and twenty-five acres is 
pending on applications for patent and for 5,911 acres of it application for patent 
nas not been made; that is, 13 per cent of the whole is not involved before the General 
Land Office and 87 per cent is. 

Oil is now being produced from legal subdivisions embracing 22,208 acres and there 
are legal subdivisions embracing 23,227 acres of this total from which is not now being 
produced. 

Of the land in controversy, from which oil is being produced, 13,675 acres of the 
45,435 acres referred to is in the Naval Reserves. 

Of the 39,123 acres of oil land reported on as to bona fides 21,633 acres have been re- 
ported as being based on fraudulent claims by the special agents of the Land Office 
who investigated the facts. 

Of the total acreage examined as to whether it was entered before or after the with- 
drawal order it is reported that 27,467 acres, or 72 per cent, out of a total of 38,200 acres, 
was entered after the withdrawal of September 27, 1909. 

Ten thousand seven hundred and thirty-three acres entered upon and work begun 
before the withdrawal, or 28 per cent of the 38,200 acres so examined, was reporteof on 
favorably on that feature. A large part of that 10,733 acres so entered was based on 
fraudulent entries and claims. 

Adverse proceedings have been directed by the Commissioner of the General Land 
Office as to 20,482 acres, or about 50 per cent of the amount for which applications for 
patent are pending. 

Hearings have been applied for as to 10,791 acres, or about 50 per cent of the land 
against which adverse proceedings have been directed. 

Hearings have been begun as to Honolulu section 6 as to the bona fides of the 
so-called locators. 

Three thousand seven hundred and eighty acres have been clear listed. This 
amount includes the Honolulu claims. 

One thousand three hundred and eighty acres are under contract under the act of 
August 25, 1914. 

Applications for patent are pending for this land, and one-eighth of the oil is being 
deposited to await the determination as to title. 

Suits have heretofore been brought for 6,361 acres. This includes all the lands 
from which oil is being taken which are not involved in an application for patent 
and such producing lands as are so involved which the Land Office has requested 
or agreed may be sued for. In addition bills are being drawn in suits against sections 
22, 26, and 34 in naval reserve No. 2. 

I have already fully explained why these suits were not brought sooner. (See 
telegraphic correspondence between me and the commissioner and letters between 
the Attorney General and commissioner as set out in this record.) 

One receiver is in control or has supervision of 4,400 acres of productive oil territory. 
He has in hand or under control about $5,000,000 in money or oil, most of which he 
■has produced in a little more than two years, and in addition he had spent large amounts 
to repair damage done by improper drilling by the defendants. 

The situation in Wyoming is in many respects as bad as in CaHfomia, but that is 
another story, too long to relate here. 

Senator Swanson. Are there any other remarks or questions which 
any other Senator desires to ask Mr. Justice ? Are there any other 
Senators who desire to ask Mr. Justice any further questions ? 

(No response.) 

Mr. Justice. Here it is. I have it, Senator. 

Senator Swanson. Just include that in the remarks. 

Mr. Justice. This memorandum begins just this way — I just 
merely want to call your attention to it now, to show you why I 
regard it as material : 

In the trial of recent suits [giving the numbers), additional light has been shed on 
the so-called McMurtry locations. All of the lands located by Mr. McMurtrj^ on Feb- 
ruary 1, 1909, with the names of the so-called New York locators, had been previously 
located on January 1, 1907, with the names of the so-called Chicago locators. This is 
not true as to all of section 28. 

You will notice, Senators, that additional light has been shed on 
the so-called McMurty locations. That came from further examina- 
tion of the witnesses m court. 
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Senator Swanson. I see. Does any member of the committee de- 
sire to ask Mr. Justice any further questions ? 

(No response.) 

Senator Swanson. We thank you very much, Mr. Justice, for ap- 
pearing before the committee. 

Mr. Justice. I was very ^lad to do so. 

Senator Swanson. What is the further pleasure of the committee ? 
Mr. Pittman, you have not finished your statement. 

Senator Pittman. Oh, well 

Senator Swanson. Would you rather have the chairman present ? 

Senator Pittman. Yes. 

Senator Phelan. What is the purpose of the record, Mr. Swanson ? 

Senator Swanson. It is the record of the proceedings here. It 
will be printed. 

Senator Phelan. Senator Pittman made a statement the other day 
when there was no reporter here. 

Senator Swanson. Senator Pittmai;i may make any additional 
statement he may desire. 

Senator Phelan. I expect to receive a letter from the Secretary 
which I would like to have filed. 

The Chairman. Submit it to the clerk and it will be printed in the 
record. 

(The letter referred to was subsequently submitted and is here 
printed in full, as follows:) 

January 15, 1917. 
Hon. Frankun K. Lane, 

Secretary of the InteHor. 

My Dear Mr. Secretary : Referring to your letter of January 10, 1917, ad- 
dressed to Senator Thomas, which was recently read In the Senate and which 
appears in the Congressional Record of January 12, I beg to say that your refer- 
ence to the original amendment proposed by me has led to some confusion in the 
minds of Senators as to the attitude of the department toward the general leas- 
ing bill in so far as it grants relief to the California locators. 

You seem to be ignorant of the fact that on calendar day, January the 5th, 
1917, I introduced two amendments to H. R. 406 as a report from the Committee 
on Public Lands of the Senate — one to section 9 and one to section 10 — which 
amendments I herewith inclose for the purpose of eliciting an expression of 
your views. 

Senator Thomas stated correctly that the attorney from your department, 
Mr. Finney, gave his approval to the amendment to section 9, and when asked 
made no objection to section 10, with the concurrence of Mr. Clay Tallman, Com- 
missioner of the General Land Office, who was present. These two gentlemen 
represented your department at the conference where the Public Lands Com- 
mittees of the Senate and the House, the Department of the Navy, and the De- 
partment of Justice were represented. The amendment proposed by me to sec- 
tion 9, with the exception of the date, is the same amendment in words and form 
that was submitted by Mr. Tallman and Mr. Finney as agreeable to the depart- 
ment and offered as a compromise measure to the conference, but which was not 
finally approved, although received hospitably by the Navy Department and the 
Department of Justice. 

I assume that these departments are standing upon their legal victories where 
the courts, in interpreting the Pickett Act, very strictly construed its provisions 
against the locators of oil lands, whereas it was the legislative intent to grant 
them relief. As lawmakers, we are endeavoring to correct the relief legislation 
as originally intended, to meet the legal objections raised by the courts. 

Now, as Mr. Finney and Mr. Tallman, representatives of your department at 
the conference, submitted and approved the amendment to section 9 as above, 
which I introduced on January 12 in the Senate, I desire to know from you if 
this amendment has your approval. I would also like to know your opinion as 
to the amendment to section 10, considered independently of the amendment to 
section 9. 
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I have the assurance of the California Oil Association that the holders of 
patented lands in naval reserve No. 1 will relinquish their claims provided the 
relief proposed in this bill is granted, and by that means I believe the confer- 
ence has accomplished much for the Navy by insuring it an undisputed reserve 
in naval reserve No. 1. Naval reserve No. 2, which is practically the only re- 
serve affected by this proposed amendment, can not, in any event, on account 
of the large number of wells therein now in operation and held in private owner- 
ship, be regarded as a reserve at all, no matter what action may be taken by the 
Congress. 



Very truly, yours, 



James D. Phelan. 



The Secretaby of the Interiob, 

Washington, January 17, 1917. 

My Dear Senator: As you assimie, I was ignorant of the new Phelan 
amendment to which you refer. I did not know that there was a new Phelan 
amendment when I wrote to Senator Thomas. I did know, however, that there 
had been an effort made by your committee to arrive at an adjustment 
with the Secretary of the Navy and the Attorney General, but I did not know 
that this had ever been put Into the shape of an amendment to the general 
oil-leasing bill, or that it had been submitted formally to your committee or 
the Senate. In this effort Commissioner Tallman and Mr. Finney, of this 
department, were authorized by me to give all the help possible to your 
committee and to make' suggestions that might lead to breaking the deadlock 
that keeps our oil lands undeveloped. I understand that this amendment was 
in part suggested by them as a possible basis for compromise. 

In advocating the passage of the general oil-leasing bill in my report for 
1915, I touched upon one phase of the oil situation, saying: 

" President Taft withdrew a large acreage in California and in Wyoming 
after much of it had been filed upon and after some development had been 
begun on a part of the lands. This withdrawal took place in September, 1909, 
and withdrew part of the lands for the benefit of the Navy as a fuel reserve 
and other of the lands were to be held awaiting appropriate legislation for 
their disposal. The total acreage withdrawn was 3,041,000 acres, of which 
perhaps one-half was then in private ownership. There was doubt at the time 
of the withdrawals as to their legality, there being no specific statute on the 
books authorizing the action. So serious was this doubt that as a precau- 
tionary measure Congress at its next session passed an act authorizing such 
withdrawals, and the same lands were subsequently — in July, 1910 — withdrawn 
again. It was the opinion of many of the most competent members of the bar 
that the withdrawal of 1909 was void, and the operators proceeded to act in 
accordance with this advice. The result was that when the second with- 
drawal — that of 1910 — was made there were a large number of operators 
engaged in drilling, and some had already found oil on these lands. The 
Government insisted upon the validity of the 1909 withdrawal, and, after 
failing to have its view sustained in the lower courts, was at last successful 
before the Supreme Court. So that to-day those who were not engaged in 
actual development of the lands at the time of the first withdrawal have no 
legal title to the lands. If the full measure of the Government's right is 
acted upon as a basis of our policy in dealing with these lands, it will bank- 
rupt many oil companies and do what appears to me to be an injustice, and 
an unnecessary injustice, to those who have invested many millions of dollars 
under a mistake as to the law. I shall not assume to say what policy should 
be followed as to naval reserves, but as to the other withdrawn lands I believe 
Congress — whicli is the one foruiii wherein relief can be sought: — should so act 
as to recognize the equitable rights of those operators. This might be done 
by saying that those who would to-day be entitled to patent were the land 
not withdrawn may have leases under which they will pay a liberal royalty 
to the Government. This plan will doubtless be urged. I am of the opinion 
that it is too liberal. We might draw a line at the time of the second with- 
drawal. If this were done leases could be made to all who were actually oper- 
ating upon this land at that time. And if it is thought advisable there could 
be imposed a higher royalty than would be called for under the general devel- 
opment bill. I feel that this is one of those situations often arising in the life 
of the individual and of the State when it is not wise to exact all that the law 
allows, even as to those who are in the wrong." 
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As you will note from the above quotation, I did not assume to say what 
policy should be followed as to the naval reserves, but urged that as to the 
other withdrawn lands Congress shouW so act as to recognize the equitable 
rights of those operators who had gone upon the lands and developed them. 
There are now withdrawn from public entry a total of 6,570,232 acres of oil 
lands. These withdrawals have been made upon the advice of the Geological 
Survey. Of this great body of land there are reserved for naval purposes. 
Naval Reserve No. 1, 38,068 acres in California; Naval Reserve No. 2, 30,181 
acres in California; Naval Reserve No. 3, 9,481 acres in Wyoming; a total of 
77,730 acres, exclusive of two withdrawals recently made of naval oil shale in 
Utah and Colorado, totaling 132,024 acres. So that we have oil withdrawals 
of nearly six and a half million acres which are not held as naval reserves. 
Two of the naval reserves. No. 1 and No. 3 (estimated to contain approximately 
130,000,000 barrels), are either free of private claims or can be made so. 
Naval Reserve No. 2 Is within the patented land grant of the Southern Pacific 
Co., and also Includes several thousand acres patented to tlie State of California 
and private Individuals. So that there la comparatively a small amount of 
land, perhaps less than 5,000 acres, which would be affected by the relief 
provisions of your amendment. The Government has sued for the alternate 
sections within these reserves, and if these are recovered these lands would 
not be subject to the provisions of this bill, as I understand it. 

It had seemed to me that to withhold such legislation as the proposed general 
leasing bill, and thus keep over 6,000,000 acres of oil lands locked up Indefi- 
nitely, because there Is doubt as to the policy that should be pursued as to 
part of one naval oil reserve. Is not the wisest course, as It would permit one 
obstacle to master a truly national need. Therefore I had hoped that a plan 
could be developed by which these conflicts could be avoided and a bill agreed 
upon that would perhaps not be entirely satisfactory to anyone and yet be so 
reasonable as to insure Its passage by both Houses. 

If It Is your desire to secure my personal view as to the wisdom of com- 
promising, as proposed, with the locators on the one naval reservation Involved 
(No. 2), I would say that I can not properly give such opinion, because another 
department of the Government Is primarily Involved In such action. 

It is not to be overlooked that the present bill involves not only oil, but 
phosphate, potash, and sodium lands, of which we have several millions of 
acres under withdrawal. The time Is ripe for the development of these lands 
to furnish fertilizers for our soil and chemicals that are Invaluable to the Army 
and the Navy, as well as to many industries. 
Cordially, yours, 

Fbanklin K. Lane. 

Hpn. James D. Phelan, 

United States Senate. 

Senator Swanson. If there is no objection, that will go in. If there 
is no objection, Mr. Pittman may make any additional remarks, or 
submit any statement he may desire. Senator Pittman, is there 
anything further you wish to say to the committee, or would you 
rather wait until the chairman is present ? 

Senator Pittman. I would rather wait until the chairman is 
present. 

Senator Swanson. AU right. If there is nothing further, the 
committee will adjourn. 

(Whereupon, the committee adjourned, to meet at the call of the 
Chair.) 
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TUESDAY, JANITABT 23» 1917. 

United Statbs Senate, 
Committee on Naval Affairs, 

WashrngtoUy D. C. 

The committee met, ptirsuani to call, at 10.30 o'clock a. m., in the 
committee room, Capitol, Senator Benjamin R. Tillman presiding. 

Present: Senators Tillman (chaii-iftan), Johnson* Phelan, Pittman, 
Lodge, and Poindexter. 

The committee resumed the consideration of the suggestions of 
Secretary Daniels relative to the leasing of lands on the California 
Naval Petroleum Reserve. 

The Chairman. The committee will come to order, and Mr. Titus 
will give us his version of the oil litigation from the oth^l* side; 
Mr. Justice has had his inning on the Government's side. 

STATEMEirr OF MS. LOUIS TITTTS, OF SAN FBANCISGO, CAL. 

The Chairaian. Mr. Titus, will you tell the committee for the 
record who you are, where you live, and whom you represent? 

Mr. Titus. I live in San Francisco, and I represent myself and 
to some degree other men who are operating in the oil field there. 
I am an oil operator in that field. 

The Chairman. You are both a lawyer and a^n operator? 

Mr- Titus. Ye?&. 

The Chairman. So you are interested in two ways? 

Mr. Trrds. I very unhappily l^ft the practice of the law to engage 
in this very unprontable business of producing oil. 

The Chairman. Yes. Have you read the record of the previous 
hearing? 

Mr. Titus. I have read the typewritten copy. Senator, because I 
do not suppose that Mr. Justice had a chance to go through it and 
correct it before it was put in print. Did he ? 

The Chairman. He came over here yesterday and went through 
it, and we thought he was correcting it as much as he wanted to. 

Mr. TiTus. I have the stenographer's copy of it, which is the only 
one I have had the advantage of seeing. I have no doubt, however, 
that the main burden of the testimony would be the same. 

The Chairman. You heard it all? 

Mr. Titus. Yes; I heard it. 

The Chairman. Just go ahead in your own way, sir. 

Mr. Trrus. Mr. Chairman and gentlemen of the committee, I wish 
to first call attention to the extraordinary importance of this matter. 
For the State of California and, indeed, for the whole Pacific coast, 
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also for the State of Wyoming, it is a matter of vital importance, 
and not only to the oil operators, but to the entire community. A 
vast area of oil land has been withdrawn from entry and with- 
drawn from development, and as oil is the only prime essential fuel 
on the whole Pacific coast it has made a tremendous difference and 
will continue to make an ever-increasing difference to the business 
and to the people of the entire community. This is of such im- 
portance that every board of supervisors in every coimty in Cali- 
fornia has passed resolutions asking Congress to take some measure 
to grant some kind of relief. It is so important that every chamber 
of commerce practically on the Pacific coast has passed the same 
kind of resolutions, and the Legislature of the State of California 
has, by unanimous vote, without regard to politics, on two different 
occasions passed resolutions petitioning Congress to pass some meas- 
ure for the relief of this situation. So that it is not a matter that 
affects just a few of us, but it affects an enormous number of people. 

The Chairman. You mean that it affects the oil reserves in the 
other States? 

Mr. Titus. No ; I mean the oil in California, of course, as far as 
the Pacific coast is concerned, but while it only affects the oil field 
of California, it nevertheless affects practicallj^ everybody on the 
Pacific coast, because they are all consumers of oil. 

Senator Lodge. You mean this one reserve? 

Mr. Titus. Yes. 

Senator Lodge. You do not propose to disturb the other reserves? 

Mr. Titus. No; but I do not mean to have too much importance 
attached particularly to this small spot on the map. 

Senator Lodge. They aim at all the naval reserves. 

Mr. TiTus. Yes; and a great deal of land that is not in the naval 
reserves at all. 

Senator Lodge. Well, that is another question. I am only con- 
cerned with the naval reserves now. I mean that it is not merely this 
reserve; you are striking at all the naval reserves? 

Mr. Titus. Yes. The bill itself, of course, does not affect any 
reservation except this one. 

Senator Lodge. One of the arguments made here has been that 
there is no interference with reserve No. 1 proposed. 

Mr. Titus. Which is quite correct 

Senator Lodge. Then, this great feeling is confined to reserve 
No. 2? 

Mr. Titus. No; because unless some bill is passed a vast amount 
of oil land will still continue to be withdrawn from entry and we 
will still be imable to develop it and the oil it contains will not be 
usable for the commerce or business of the Pacific coast. 

Senator Lodge. Suppose it related only to the lands on the outside 
of the reserves? 

Mr. Titus. Of course, that would grant relief to that extent, but 
why there should be any distinction, as a matter of justice and 
equity, between land in the naval reserves and land outside of the 
naval reserves I do not know. I will touch upon that, however. 

Senator Lodge. You do not see any distinction ? 

Mr. Titus. I do not believe you can see any. 

Senator Lodge. There is no distinction between the needs of the 
Navy and those of anyone else? 
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Mr. TiTus. I am speaking of the justice and equity of the matter. 

The Chaibman. Your argument should be made before the Su- 
preme Court and not before this committee. 

Mr. Titus. I did not purpose making any legal argument. 

The Chairman. That is what you are doing. 

Senator Lodge. What I want to get at is whether this is addressed 
to reserve No. 2 ? 

Mr. Trrus. Principally ; yes. 

Senator Lodge. And if it is reserve No. 2 which is causing this 
great injury to California? 

Mr. Titus. My remarks will be addressed principally to reserve 
No. 2 and practically to reserve No. 2 alone, because I understand 
that is the sole interest of this committee. 

Senator Lodge. This committee is interested in all the naval re- 
serves. 

Mr. Titus. But this bill only affects one naval reserve. 

Senator Phelan. I think the g:entleman's argument is being made 
in a sense of justice to this committee. 

The Chairman. But we are not to decide it. 

Senator Phelan. Certainly you are to decide. 

The Chairman. My idea is that Mr. Titus is here to testify in 
reply to Mr. Justice's testimony. 

Mr. Titus. That is what I would like to do if the chairman will 
permit me. 

Senator Thj^n. Yes. 

Mr. Titus. First, I wish to take up some glaring misstatements in 
Mr. Justice's testimony; I mean statements which, while they are 
perhaps unintentionally inaccurate on his part, are so grossly inac- 
curate that they are imaccountable to an oil operator. You will re- 
call that Mr. Justice states, with a great deal of positiveness, that 
practically no work had been done in this naval reserve before the 
withdrawal order. 

Senator Lodge. Before 1909? 

Mr. Trrus. Yes; before 1909. He said some work had been done 
on No. 10, which has been patented and which is out of consideration 
so far as that section is concerned, but that outside of that there was 
no work done on a naval reserve prior to September 1, 1909, which 
was the date of the first withdrawal. 

Senator Lodge. He said that. 

Mr. Trrus. I do not think I have misquoted his testimony. 

The Chairman. He said that the blue sections were the only ones 
upon which any work had been done. 

Senator Lodge. He said with regard to the sections in dispute that 
there had been no work done prior to September, 1909. That is 
what I understood. 

Mr. Trrus. He said that and repeated it several times. That is 
one of the points which this committee has to consider — whether any 
bona fide development work had been done by these operators, who 
bad a right to go there under the law and do that work, before it was 
withdrawn ; so I wish to call attention to the facts as they actually 
are and as they were upon the ground upon the day oi the first 
withdrawal; and those facts are not a matter of recollectiofi on my 
part; they are a matter of public record. Mr. Justice could have 
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Mr. Titus. But the court appointed him on Mr. Justice's recom- 
mendation. You know how those things go. He was tn employee 
in a deputy Government attorney's office. We do not want to say 
a word against the receiver, but I do say that it is ridiculous for 
Mr. Justice or anybody else to say that this stenographer can operate 
these properties more efficienly and economically than the men who 
have devoted their entire lives to this business. Another thii^ he 
says is that it is working no hardship upon the oil companies. He 
stated positively that this could not work any hardship; that the 
receiver was doing so much better than they did that it could not 
work any hardship upon the companies. On section 28 a little com- 
pany in which I have a trifling interest — ^my interest does not amount 
to much, but other people have a large interest in it ; that company 
was organized, and some $800,000 was expended by that compan}^) in 
real money. In addition to that $300,000 they went in defct; Ih^y 
borrowed money from the banks; they borrowed money from indi- 
viduals; they bought supplies on credit; they bought casings for 
their well; they bought liunber; and they even got wells drilled by 
drillers on credit, and when they got through they owed $80,000. 

The Chairman. When did they do all this? Prior to the with- 
drawal? 

Mr. Titus. No; not prior to the withdrawal; but I am speaking 
now to the question of whether it works a hardship or not. They did 
that long after the withdrawal, because they thought they had a 
right there. Now, then, they owed $80,000. 

The Chairman. You went on gambling in this way, in the face of 
the withdrawal order, knowing you had no title and could not 
get one. 

Mr. Titus, We never had any reason to suppose that we did not 
have a perfect title until the Government began to file these suits 
years afterwards. The Government stood by for six solid years, with 
its agents in the fields allowing us to go on, believing that we had a 
perfect title, spending our money, and after six years £^andin^ by 
and allowing us to spend all that money, then for the first time they 
laid claim to this land. 

Senator Lodge. When was the Pickett law passed ? 

Mr. Titus. June 25, 1910. 

Senator Lodge. The Government had paid some attention, thefi^ 
to the oil lands? 

Mr. Titus. Yes. They passed a withdrawal order, and then they 
passed the Pickett bill, which was designed to help out a bit, but 
it proved a boomerang, and instead of helping us it actually hurt 
us. After the Pickett bill was passed the operators thought that 
would settle the question, and they went on with the greatest dili- 
gence drilling this whole field, and then for the first time years 
afterwards the Government filed suits. That is, of course, no estoppel 
against the Government, but if it were an individual it would be an 
estoppel. 

But let us go back now to the company that owes $80,000. Just 
at the time they were getting some money, so that they could pay 
their debts, the}' were cut off. 

The Chaihman. Those debts were contracted in the face of this 
withdrawal order? 
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Mr. TiTUS. I have just told you that this land was located long 
before the withdrawal \ that at the date of the withdrawal there had 
been $26,000 expended m the development of this land ; that the work 
upon that section never ceased ; that it went on continuously, in one 
way or another, pntil some millions of dollars had been expended. 

The Chairman. Is that section 28? 

Mr. Titus. Yes, 28; and then this company, as I say, found itself 
in debt $80,000, but it had a nice production of oil, and in a short 
time it would have been in position to pay its debts, when suddenly, 
out of a clear sky, a suit is filed and a receiver appointed, and our 
money all locked up, and our income shut off. The creditors, of 
course, were very much disturbed about it, and the stockholders who 
put their money in are much disturbed, and I have made this ar- 
rangement with the creditors on that property, involving 200 acres in 
section 28: That if this Congress does not pass any relief we shall 
surrender to them all interest that we have, because we can not ask 
them to wait any longer. We have made representations to them 
that we believe Congress will grant some relief, that Congress will 
not disturb our rights or confiscate our property; but if the relief is 
not granted, of course, the creditors will take it, and we are out. 
When Mr. Justice says that it works no hardship he simply does not 
know what he is talking about. There is case after case of the great- 
est hardship all through this field. I suppose the Government at- 
torney, with a comfortable salary, and seeing long years of lucrative 
litigation ahead of him, does not realize that there are men there who 
have their all at stake in this matter, who will lose every oeAt they 
have in the world unless something is done now about this. They 
can not wait five years for this to be settled in court; they are going 
to lose everything they have right away. Was it unreasonable for 
me to tell the creditors that I thought Congress would pass some re- 
lief? In 1914 this bill passed the House of Representatives — ^not 
this identical bill, but one which would have answered our purpose — 
and it passed the Senate — passed both bodies; It is true it was in 
little different form, and in conference they did not get together, and 
Congress adjourned, and we were out. But both bodies passed the 
bill, and have not the creditors a right to believe that Congress will 
do what it has done before, when every committee before whieh it has 
been presented has recommended it ? The only opposition we have ever 
had, apparently, to this bill, when we have been able to explain it, is 
hj the Attorney General's office and by the Navy Department- 
Everybody else to whom we have been able to present it has consid- 
ered that our claims were fair and just. But I am getting off in my 
argument a bit, and I do not wish to unduly burden you. I wish 
to take up now, for a moment, the question of fraud, because every 
time this matter has come up we have been met not only with the 
Standard Oil cry, but with the cry of fraud, and I want to explain 
to you just exactly wliat kind of fraud it is that is alleged here. 

In the first place, let me say, so that you may understand my posi- 
tion in this matter, that I am not charged with any fraud. On sec- 
tion 2, which has been tried, when we offered to prove our bona fides, 
the Government attorney, Mr. Hall, who was a deputy under Mr. 
Justice, got up and said that they made no claim of that character 
on section 2, and that the sole question was a lack of diligence. Of 
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On section 2, $8,800 prior to the withdrawal, and, mind you, that 
$8,800 is an estaolished and proven fact in court and not denied; 
none of these figures are disputed ; they are established facts, beyond 
controversy. 

The Chairman. Still, as I understood somebody's interpretfition 
of the law, they had not reached a point where they were patentable. 

Mr. Titus. That is quite correct. 

The Chairman. And were, therefore, not valid? 

Senator Lodge. Of course, if they were valid they would not be 
before us. 

Mr. Titus. On section 34 there had been expended $6,000; on sec- 
tion 18, $24,000 ; and on section 32, $3,000. Some of those sums may 
appear small, but you must remember that most of this land was held 
by small companies, who did not have any great fortunes to spend. 

Senator Lodge. How about Nos. 6 and 12 ? Anything there ? ^ 

Mr. Titus. I have not touched upon No. 6, because No. 6 is claimed 
by the Honolulu Oil Co., and the Honolulu Oil Co., claiming sections 
6, 8, 4, 14, and half of 12, are in an entirely different status, perhaps, 
from any of the rest of those claims, inasmuch as their titles have 
been passed upon by the Interior Department in very large part, and 
on all exceptmg No. 6 they have been awarded their patent by the 
Interior Department. On section 6 I did not^ look at the record, 
although the Honolulu Co. decision is here, which would show how 
much they had spent on section 6 ; but, purposely, in my investigation, 
although I know that money had been spent on No. 6, 1 did not look 
into that, because that is claimed by the Honolulu Co., and I am, 
therefore, unable to give you the figures. 

Senator Lodge. How about No. 12? 

Mr. Titus. There had been a small amount expended ; less than on 
any other section — ^$2,000. 

The Chairman. Had this money been spent prior to the with- 
drawal I 

Senator Lodge. Yes ; prior to the 27th of September^ 1909. 

Mr. Titus. Yes; those are the only figures I am givmg you. 

The Chairman. Still they had not reached any oil, and, there- 
fore, the Attorney General's opinion is correct, based on the letter as 
well as the spirit of the law. 

Mr. Titus. I do not know about that, but, at any rate, it is just 
as hard on us as if it were correct, because we are put in the posi- 
tion which I have described. 

Senator Phelan. The Government invited these men to go onto 
the public domain and discover oil. 

The Chairman. That was uuder the placer-mining law? 

Senator Phelan. Yes; they are operating under the placer-min- 
ing law, and, while in the process of making the discovery, they are 
cut off after having spent their money. 

The Chairman. Those people have an equity, but how much I 
am not prepared to say. 

Senator Phelan. That is what we are trying to establish. 

Mr. Titus. Let me pass on now to another phase, having covered 
the point that there had been large sums of money expended prior 
to the withdrawal — and, of course, they are nothing in comparison 
to the tremendous amounts that have been expended since with- 
drawal — ^because to-day there have been millions and millions of 
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Senator Lodge. Do you happen to know what became of the 
32 Chicago locators? They disappeared somewhere, did they not? 

Mr. Titus. Yes ; they disappeared before this, and I do not know 
what became of them. 

The Chairman. It is a little odd that 32 should come in from 
each place. 

Senator Lodge. They got 32 new ones in New York. 

Mr. Titus. No one Knows why he picked 32. Eight would have 
done just as well. 

The Chairman. That makes me curious. Will you tell me again 
who Mr. McMurtrv is ? 

Mr. Titus. I do not know who he is, except that he lives out in 
California and located this land. 

The Chairman. He has had a great deal to do with this matter. 

Mr. Titus. Yes; apparently. He got $1,500,000 for the land he 
located, afterwards, in real money. 

The Chairman. Has he got it, or did he lose it ? 

Mr. Titus. I hope he has ; I do not know. 

Senator Phelan. He is not here asking for any relief. 

Mr. Titus. No. He sold this section to Stratton, and that land 
was open public land at that time. There had been no withdrawal : 
it could have been located by anybody. If Mr. Stratton had any 
reason to think that the location Avas not good, he could have lo- 
cated it himself. There was nothing to stop him. 

The Chairman. Is it not an impeachment of Mr. Stratton's good 
sense that he bought land from such a man as McMurtry. 

Mr. Titus. Mr. Chairman, do you not see that at that time there 
was no reason for suspicion of McMurtry ? His locations were per- 
fect on their face; there was absolutely nothing to discredit them, 
and never was until years afterwards. Stratton could have located 
that land, but he did not. He thought McMurtry's locations were 
good. Stratton sold to McLeod. 

Senator Lodge. Who was McLeod? 

Mr. Titus. He was a man who also lived in California, in Los 
Angeles, and he made a deal and acquired this section 28. 

Senator Lodge. That is a somewhat vague description of him. 

Mr. Titus. I do not know these men. Senator. 

Senator Phelan. They are simply oil men. 

Senator Lodge. I thought there might be some information to 
be had about them. 

Senator Phelan. Pioneers of the West. 

Senator Lodge. I see. 

The Chairman. One would get the idea that California has a 
good many oilfish out there. 

Mr. Titus. We certainly have been suckers in dealing w4th the 
United States Government in this matter. We have been induced 
to spend our money, and if it is taken away from us, it will be a 
jad day for the California oil operators. 

The Chairman. Who induced you to invest in it ? 

Mr. Titus. The United States Government induced us, by the 
passage of the law which said that the public lands of the United 
States were open to entry and patent under the placer-mining law\ 
I do not know of any more solemn invitation that the Government 
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could issue than to pass a formal law which makes an offer to its 
citizens, and then when the citizens accept that offer, and on the 
faith of that offer go out and spend money, then it does seem to me 
a piece of injustice — in fact, it seems almost a piece of rank dis- 
honesty, after that offer has been accepted, and money has been 
spent by them, to have that offer withdrawn. 

The Chairman. Would you not have to demonstrate that you had 
complied with that law to get your patent and your titles, or to 
have any equity ? 

Mr. Titus. I am quite willing to go into a legal argument of this 
matter, only I do not wish to burden you. 

The Chairman. I am not a judge; I am only a farmer. I know 
nothing about these matters. I never read the public-land laws: 
but as chairman of the Naval Committee of the Senate I am inter- 
ested in the naval reserve of oil, because we are building ships now 
which need oil and we are obliged to have it. 

Mr. Titus. It may be that I can sum this up in a few words. I 
do not know whether I can, but I will try. I will go right back to the 
beginning, and maybe that I can make you understand the position 
in which we find ourselves to-day. Let us go back to 1897, when 
Congress passed the law. That law said that the public petroleum 
lands of the United States are subject to entry and patent under the 
placer-mining law. Acting under that law, men all over the United 
States went out upon the oil lands and they began to search for oil, 
and when they found oil they got their patents. That law was in 
operation, was working, and there are thousands of acres of land 
that have been patented, all over the United States where there is 
oil, imder that law. We went out under that law. We asvsunied we 
had a perfect right to go out under that law, and it never occurred 
to us that we were undesirable citizens trying to do anything wrong. 
In the West we had the idea that we should be commended for try- 
ing to build up that part of the country, but api)arently Ave were 
wrong; we are treated now as robbers and thieves and looters; we 
are actually called thieves in court. 

Senator Phelan. But the court did not call you "thieves"? 

Mr. Titus. No; the court acquitted us, I am glad to say, of any- 
thing except exercising the highest good faith. 

The Chairman. It is a common thing amongst lawyers to abuse 
each other. 

Mr. Titus. I do not think it is a common thing for a Government 
attorney to call citizens of the United States who have done nothing 
but what they understood to be the law — ^to call them " thieves." 

Senator Poindexter. That was only referring to the fraud cases, 
like this man they talked about the other day, with these dummy 
entries. 

Mr. Titus. Senator, that occurred in the McCutcheon case. Fraud 
was charged in that case. In fact, Mr. Justice said it was one of the 
most flagrant casej^ he knew of, and he thought it was so flagrant 
that in the argument of the case he said that these oil operators are. 
like the timber thieves of Oregon, or like the moonshiners of North 
Carolina, who do not hesitate to commit perjury when they think 
their rights are at stake. Those words, I think, the oil men of Cali- 
fornia will never forget. 
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The Chairman. Nor forgive? 

Mr. Titus. Nor forgive. The judge went into that matter, and he 
said there was no evidence of fraud; that these men apparently 
acted in good faith and did what they thought was the law, and 
that there was no evidence upon which they could be convicted of 
fraud. Again, in another case — and there have only been three ox* 
four of these cases tried — ^Mr. Justice charged fraud in that same 
way. He was not quite so violent that time, but he charged fraud 
just the same, and it might be interesting to read to this committee 
what that judge had to say about the question of fraud. I think I 
can turn to it in just a moment. 

The Chairman. I am glad you brought it here. 

Mr. Titus. I think I will read to you a page or two of this deci- 
sion, although some of it does not applv to the question of fraud, 
but it applies to the general situation. The judge says 

Senator Phelan (interposing). Judge Bean? 

Mr. Titus. Yes; Judge Bean; and, mind you, this decision is 
against us. 

Senator Phelan. A Federal judge? 

Mr. Titus. Yes; a Federal judge, in a case in which fraud was 
charged [reading]. 

At the time of tUe withdrawn 1 order, or soon tliereafter, tlie area in the 
immediate vicinity of tlie properties in controversy was being rapidly devel- 
oped as oil-produclnjc proi>erty. It was therefore necessary for the claimants, 
if they were to protect their rijjhts, if they had any, to take imniedate steps 
to develop the property claimed by them, in order to prevent its occupation 
by others, or the oil under it from beinj< drawn off ami exhausted by wells on 
adjoining land. They thereupon, acting as prduent and careful men, con- 
faulted counsel learned in the law and were advised that since Congress is 
vested by the Constitution with power to dis])ose of the public land (Art. IV, 
sec. 3), and since it had declare<l by statute that valuable mineral deposits, 
including i)etroleum, in land belonging to the United States are free and open 
to exploration and purchase, and the land in which they are situate to occu- 
pation and purchase (R. S.. 2319-2329; 29 Stat., 7)26), the Executive was with- 
out authority to suspend the acts of Congress, or withdraw the lands from 
the operative effect thereof, and therefore tlie withdrawal order was invalid; 
and if they proceeded to a discovery of oil they would acquire a right to the 
property and its contents. Acting on this advice, honestly and in good faith, 
without any intention of wronging the Government, they developed the prop- 
<}rties. expeding large sums of money in so doing, the aggregate in the six cases 
in question amounting to more than a million dollars. By their labor and ex- 
penditures they have demcmstrated the mineral character of the lands and 
increased their' market value from .$2 or $3 an acre to ^2,0()0 or $2,500 an acre. 
What was before a barren, arid waste is now demonstrated valuable mining 
properties with numerous oil-producing wells thereon, and that through the 
efforts and expeditures of the defendants. 

The (lovernment agents and ofiicers charged with the disi)osition of the 
public lands, knew of the possession and development of the proi>erties, and 
made no objection tliereto, and while this does not estoi» the (Government 
from now asserting title or right to the possession (Pine River Logging Co. i;. 
U. S., 186 U. S., 279), it slKmld not l)e overlooked by a court of equity in ccm- 
«idering the character of the defendants' possession, or the damages which 
they should be reciuired to pay. It is true the defendants, as laymen, are pre- 
sumed to have known the law, and that the withdrawal order was valid, al- 
thouftli many of the leading members of the ('alifornia bar and 5 of the 10 
Federal judges called upon to consider the question judicially, apparently did 
not, and even the Executive himself was in doubt as to his authority to make 
the order. The maxim that every man knows the law applies to defendants, 
l}ut there is a marked difference between those w^ho recklessly or with actual 
intent to rob others trespass upon their property, and those who, acting on the 
iidvice of counsel, traspass by mistake with no evil purpose but with an 
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companies which took the oil from that ground must first be bank- 
rupted and wiped out of existence. Just let me also ^y this about 
the suits against the Standard Oil Co. for $4,000,000, that JuHge 
Bean out there has dismissed the Government's suit against the 
Standard Oil Co. upon the wery technical theory, it is true, that that 
is an equity suit, and a suit against the Standard Oil Co. should be a 
suit at law, and, therefore, the Government would have to file an 
independent suit, which they have not done ; and in that independent 
suit the Standard Oil Co. would be entitled to the right of a jury 
trial — the right to a jury trial having been denied us over and over 
again by the courts of California. Only in two suits, mind you, 
which the Government has brought has the title of the Standard Oil 
Co. to any of this land been questioned. Although it has been repre- 
sented during three yearg of litigation, and to this committee, and to 
(he Committee on Public Lands of the Senate and the House that 
the Standard Oil Co. was the principal beneficiary, the attorneys for 
the Government have only seen fit to attack the Standard Oil people 
in two suits, one involving 80 acres and one involving 40 acres of 
land ; and while the Government has attacked the title to 6,000 acres 
of land in these suits, the title of the Standard Oil Co. is only at- 
tacked as to 120 acres; and yet you are told that the reason you 
should not pass this relief is that the Standard Oil Co. is the princi- 
pal beneficiary. 

I do not want this committee to misunderstand me at all about the 
Government's suing the Standard Oil Co. ; I am not criticizing the 
Attorney General or his deputies or Mr. Justice for nor suing the 
Standard Oil Co.; but I think there is a very good reason why the 
Government has not sued the Standard Oil Co., which I will refer to 
later. I refer now to Mr. Justice's testimony before the Public 
Lands Committee of the Senate, on April 24, 1916, in which he said, 
at page 471 : 

I have sued the Stnndard Oil Co. in every case so far as it has come to my 
attention, except in cases where it has applied for patent to the commissioner 
and the General Land (^)ffice, therefore has jurisdiction. 

He repeated that statement before this committee, and, in that con- 
nection, I now wish to read you an excerp from the printed testimony 
of Mr. Justice, at page 25, taken before this committee on Januarv 
17,1917: 

Now, wlien I was hefore the Senate Public Lands Committee, in April last, 
Senator Phelan, you will recall, asked me the question that has been asked me 
now, as to how many suits I have brought against the Standard Oil Co. I 
slate<l how the Standard Oil Co. is largi ly interestetl in the result of this pro- 
posed legislation. Some of the members of the Committee on Public Lands 
expresse<l surprise because it seemed they had not therefore heard that the 
Standard Oil Co. wa hirgely interested, and the question was asked, " Why 
have you not sued the Standard Oil (3o. in more cases, If it is so Interested?" 
My answer was that I had sued the Standard Oil ('o. for all land in this entire 
territory, both in the naval reserve and out of the naval reserve, wherever 
it is producing oil from Government land, ercept in those cases where applica- 
tion for patent was pending before the Land Office. 

I presume that is a direct, positive statement ; I do not know how 
language could make it any more direct or any more positive. And 
let us see what the facts are about the land upon which he has 
brought suit against other people, aside from the Standard Oil Co. 
Mind you, he says he did not sue the Standard Oil Co. because they 
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had applications for patents pending. On section 32 he has filed a 
suit against the Boston-Pacific Co., and some other companies. He 
filed that suit on November 6, 1915, and they had an application for 
patent pending in the Land Office from July 24 prior thereto. 

The Chairman. Are they a Standard Oil subsidiary? 

Mr. Tmjs. They are not a Standard Oil subsidiary, and have no 
connection whatever with the Standard Oil Co. They are the 
Boston-Pacific Co., entirely independent company, operating for them- 
selves, and they are practically bankrupted by this suit, and the 
stockholders who have put in a large sum of money will lose it all, 
unless some kind of relief is granted to them. On section 2, in which 
I am interested particularly, a suit was filed against us on November 
6, 1915, and we had an application for patent pending on June 1, 
1915, prior thereto. That also, I might say, is an entirely independ- 
ent company and we have absolutely no connection of any nature or 
kind with either the Standard Oil Co. or any other Company. On 
section 28 he filed three suits, one on each o£ those three quarters 
that are marked there on the map, and those suits were filed on Octo- 
ber 25, 1915, and applications for patent had been pending on that 
land from June 18, 1914 — over a year and three months prior to the 
time he filed the suit. And the only suit in that naval reserve that 
he filed, and upon which a patent application was not pending, was 
the suit upon section 18, where there never has been any production 
of oil, and where they did not apply for a patent, manifestly because 
they were not entitled to a patent, because they had made no sufficient 
discovery to entitle them to a patent; and that section 18 is not in- 
volved in this bill at all, because they have no production on it, and 
the bill, therefore, does not affect it. There are seven suits filed in 
this naval reserve, and in six of them application for patent had 
been pending for months before he filed his suit; and yet he seri- 
ously and earnestly tells us that the reason he did not file suit against 
the Standard Oil Co. was because they had applications for patent 
pending. And let me follow that just a little further; in the only 
two suits which he did file against the Standard Oil Co., they did 
have applications for patent pending; so there must be some other 
reason why Mr. Justice did not sue. 

Senator Johnson. Is that material — to determine whether the 
Attorney General's department has exercised any favoritism in this 
matter ? 

Mr. Titus. I do not charge that they have. 

Senator Johnson. Then, why do we care if they brought suit 
against the Standard Oil Co., and did not bring suit against some- 
body else ? How is that material in discovering the equities on your 
part? 

Mr. Trrus. Eeally it is not material, except in this way, that every 
time Mr. Justice has made opposition to this measure he has saia 
that the Standard Oil Co. will be the chief beneficiary. 

The Chairman. How many acres of this reserve will the Standard 
Oil Co. come into possession of, if this legislation is passed ? 

Senator Johnson. Mr. Justice said 1,600 acres. 

Mr. Titus. There are 1,600 acres there which the Standard Oil 
Co. is in possession of, and which they are occupying, and upon 
which they are producing oil. 



108 OIL LAND LEASING BILL. 

The Chairman. It is the very richest oil land in the reserve too, 
is it not? 

Mr. Titus. I would say it is as good as any. But do you not see, 

mtlemen, that when we are met with the proposition that the 
Standard Oil Co. is the principal beneficiary in this legislation — 

Senator Johnson (interposing). Who cares whether it is the 
Standard Oil Co. or Mr. Titus, or the most humble fellow in the 
world ? 

Mr. Titus. Exactly ; and that is the position we have always taken. 

Senator Phelan. But the record should be straight. 

Mr. Titus. I apologize for arguing a matter which seems to 
be immaterial, but if this proposition of ours is right, it does not 
matter who will profit by it, or lose by it. 

The Chairman. The Standard Oil Co. is a citizen of the United 
States, and has some rights which even the Naval Affairs Committee 
should respect, and we would like to have the courts determine this, 
and not have them come before us and be deviled with it. 

Senator Pittman. I am a member of two committees, and one of 
the committees of the Senate acted on this matter, and reported a 
bill favorably, which they thought they had jurisdiction to report. 
Now, that committee, of course, you understand, did not bring that 
before this committee, of which I am also a member. This matter 
was brought before this committee by Mr. Secretary Daniels. 

The Chairman. And he brought it here because he saw the naval 
oil reserves in jeopardy, and about to be lost. 

Senator Pittman. That is the reason we are here. 

The Chairman. And that is the reason that the Naval Committee 
has not anything to do with- it. He does not want that bill that 
Senator Phelan introduced passed, if he can help it, because he be- 
lieves that there is injustice in it, and that it will destroy the Navy's 
oil reserve; and there are equities in this matter which should be 
determined by the courts, and neither the Naval Committee nor the 
Public Land Committee has any right to determine them. 

Senator Pittman. That is the first time I ever knew that Con- 
gress did not have the right to pass remedial legislation. 

The Chairman. Perhaps I went too far. 

Senator Phelan. Ten Federal judges have passed upon this ques- 
tion, and five of them held one way and five another, so what shall 
we do when doctors disagree? 

The Chairman. Leave it to the Supreme Court. 

Senator Phelan. The Supreme Court has interpreted the law. 
We bow to the Supreme Court, but we are the lawmakers, and this 
is an appeal from the court to the law-making body. That is what 
our appeal is now. 

Mr. Titus. I do not wish to say anything more about the Standard 
Oil Co., except this, in order that I may not be accused wrongfully 
in this matter; that I think the main reason why the Standard Oil 
Co. has not been sued is because they were extremely diligent in the 
prosecution of their claims; they were there long before the with- 
drawal ; they went out in the valley and built a water-pipe line cost- 
ing $300,000, before the very first withdrawal, and drills were run- 
ning all over this land before the first withdrawal, and there is a 
grave question whether the Government could, by any possibility, 
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have sued the Standard Oil Co. So do not misunderstand me as 
criticizing the Government for not suing the Standard Oil Co., be- 
cause every man in California believes that the Standard Oil Co.'s 
titles are impregnable. But when we come to you asking for relief, 
if we are entitled to relief, it seems a hardship that we are met with 
the argument that you are going to benefit the Standard Oil Co. 
I will pass from that subject now, and I wish to take up a question 
which IS a matter of great interest, and that is the question of fraud 
in these cases. 

The Chairman. Are you afraid of a court of equity ? 

Mr. Titus. Am I a friend of it? 

The Chairman. Afraid of it? 

Mr. Titus. I am afraid of it, for this reason: That the courts of 
eqidty have decided against us, and that in the most harsh and in- 
explicable manner, as you may see from the decisions on these ques- 
tions, and it is on account of the curious and unjust state of the law 
that we ask you to change it. We ask you to change the law because 
it is wrong, and we showed the Public Lands Committee of the Sen- 
ate and the Public Lands Committee of the House that it was wrong. 
If the law is wrong — if. it works a hardship, as I think I can demon- 
strate, you ought to change it. You do not want us to be wronged. 
A court of equity can do nothing but. interpret the law as they see it, 
and as thev see this law it works a great injustice and hardship upon 
us ; and it we can not convince you that the law as it stands is an 
unjust law and does need changing, of course, we are out; but we 
have convinced the Public Lands Committee of the Senate twice and 
we have convinced the Public Lands Committee of the House twice 
that it is wrong. Mr. Justice appeared before the Public Lands 
Committee of the House and made the same argument to them that 
he made to you, and, by unanimous vote, they decided ^that we were 
right, and he was wrong; and the bill passed the House of Repre- 
sentatives two years ago, and passed again this session; and the 
Public Lands Committee of the Senate have twice heard this matter, 
and twice have said that we were right, and that Mr. Justice was 
wrong. You are now conducting the fifth trial of this thing, which 
has already been determined four times in our favor and against 
the Government, because those men, after hearing this matter for 
months — a much longer time than you are going to take, I suppose — 
literally, they heard this evidence for months, and then they de- 
termined that the law was unjust, and that we should have relief. It 
is very diflScult in the space of a few minutes, or even a few hours, to 
explain a situation as complicated as this, and we must ask a little 
patience in this matter, because our very existence is at stake here; 
and to show you, Mr. Chairman, how vital this thing is, Mr. Justice 
stated in response to your question, that this thing was working no 
hardship, that these properties were being operated better under 
the receiver than we had been able to operate them. I have nothing 
against the receiver, who was a stenographer in a lawj^er's office — 
and I have no doubt, a very good one — and this lawyer was made a 
deputy under Mr. Justice and his stenographer -was made receiver 
for all these properties. 

The Chairman. Mr. Justice did not appoint the receiver. The 
court did that? 
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Mr. Titus. But the court appointed him on Mr. Justice's reoom- 
mendation. You know how those things go. He was an employee 
in a deputy Government attorney's office. We do not want to say 
a word against the receiver, but I do say that it is ridiculous for 
Mr. Justice or anybody else to say that this stenographer can operate 
these properties more efficienly and economically than the men who 
have devoted their entire lives to this business. Another thii^ he 
says is that it is working no hardship upon the oil companies. He 
stated positively that this could not work any hardship; that the 
receiver was doing so much better than they did that it could not 
work any hardship upon the companies. On section 28 a little com- 
pany in which I have a trifling interest — ^my interest does not amount 
to much, but other people have a large interest in it ; that company 
was organized, and some $300,000 was expended by that compaB^, in 
real money. In addition to that $300,000 they went in debt; they 
borrowed money from the banks; they borrowed money frwn indi- 
viduals; they bought supplies on credit; they bought casings for 
their well; they bought liunber; and they even got wells drilled by 
drillers on credit, and when they got through they owed $80,000. 

The Ohairman. When did they do all this? Prior to the with- 
drawal ? 

Mr. Trrus. No; not prior to the withdrawal; but I am speaking 
now to the question of whether it works a hardship or not. They did 
that long after the withdrawal, because they thought they had a 
right there. Now, then, th^y owed $80,000. 

The Chairman. You went on gambling in this way, in the face of 
the withdrawal order, knowing you had no title and could not 
get one. 

Mr. Titus, We never had any reason to suppose that we did not 
have a perfect title until the Government began to file these suits 
years afterwards. The Government stood by for six solid years, with 
its agents in the fields allowing us to go on, believing that we had a 
perfect title, spending our money, and after six years stundin^ by 
and allowing us to spend all that money, then for the fir^ time they 
laid claim to this land. 

Senator Lodge. When was the Pickett law passed ? 

Mr. Trrus. June 25, 1910. 

Senator Lodge. The Government had paid some attention, then^ 
to the oil lands? 

Mr. Titus. Yes. They passed a withdrawal order, and then they 
passed the Pickett bill, which was designed to help out a bit, but 
it proved a boomerang, and instead of helping us it actually hurt 
us. After the Pickett bill was passed the operators thought that 
would settle the question, and they went on with the greatest dili- 
gence drilling this whole field, aiad then for the first tim^ years 
afterwards the Government filed suits. That is, of course, no estoppel 
against the Government, but if it were an individual it would be an 
estoppel. 

But let us go back now to the company that owes $80,000. Just 
at the time they were getting some money, so that they could pay 
their debts, they were cut off. 

The Chairman. Those debts were contracted in the face of this 
withdrawal order? 
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Mr. Titus. I have just told you that this land was located long 
before the withdrawal | that at the date of the withdrawal there had 
been $26,000 expended in the development of this land ; that the work 
upon that section never ceased ; that it went on continuously, in one 
way or another, until some millions of dollars had been expended. 

The Chairman. Is that section 28? 

Mr. Trrus. Yes, 28 ; and then this company, as I say, found itself 
in debt $80,000, but it had a nice production of oil, and in a short 
time it would have been in position to pay its debts, when suddenly, 
out of a clear sky, a suit is filed and a receiver appointed, and our 
money all locked up, and our income shut off. The creditors, of 
course, were very much disturbed about it, and the stockholders who 
put their money in are much disturbed, and I have made this ar- 
rangement with the creditors on that property, involving 200 acres in 
section 28: That if this Congress does not pass any relief we shall 
surrender to them all interest that we have, because we can not ask 
them to wait any longer. We have made representations to them 
that we believe Congress will grant some relief, that Congress will 
not disturb our rights or confiscate our property; but if the relief is 
not granted, of course, the creditors will take it, and we are out. 
When Mr. Justice says that it works no hardship he simply does not 
know what he is talking about. There is case after case of the great- 
est hardship all through this field. I suppose the Government at- 
torney, with a comfortable salary, and seeing long years of lucrative 
litigation ahead of him, does not realize that there are men there who 
have their all at stake in this matter, who will lose every ce&t thefv 
have in the world unless something is done now about this. They 
can not wait five years for this to be settled in court ; they are going 
to lose everything they have right away. Was it unreasonable for 
me to tell the creditors that I thought Congress would pass some re- 
lief ? In 1914 this bill passed the House of Representatives — ^not 
this identical bill, but one which would have answered our purpose — 
and it passed the Senate — passed both bodies. It is true it was in 
little different form, and in conference they did not get together, and 
Congress adjourned, and we were out. But both bodies passed the 
bill, and have not the creditors a right to believe that Congress will 
do what it has done before, when everv committee before which it has 
been presented has recommended it ? The only opposition we have ever 
had, apparently, to this bill, when we have been able to explain it, is 
by the Attorney General's oflSce and by the Navy Department. 
Everybody else to whom we have been able to present it has consid- 
ered that our claims were fair and just. But I am getting off in my 
argument a bit, and I do not wish to unduly burden you. I wish 
to take up now, for a moment, the question of fraud, because every 
time this matter has come up we have been met not only with the 
Standard Oil cry, but with the cry of fraud, and I want to explain 
to you just exactly wliat kind of fraud it is that is alleged here. 

In the first place, let me say, so that you may understand my posi- 
tion in this matter, that I am not charged with any fraud. On sec- 
tion 2, which has been tried, when we offered to prove our bona fides, 
the Government attorney, Mr. Hall, who was a deputy under Mr. 
Justice, got up and said that they made no claim of that character 
on section 2, and that the sole question was a lack of diligence. Of 



112 OIL LAND LEASING ^ILL. 

course, in many of these cases there is no charge of fraud, but in 
others there is. As a bright and shining example of the most malig- 
nant fraud Mr. Justice could think oi^ he cited the McMurtry lo- 
cators. The case of the McMurtry locators has been tried, and I 
have waded through upward of a thousand pages of evidence about 
that fraud. The facts are that McMurtry, in 1907, got 32 men in 
New York, or in the vicinity of New York City, to sign powers of 
attorney. Those powers of attorney authorized Mr. McMurtry to go 
out on the public domain and for them as their agent, to locate min- ' 
eral land, to develop that mineral land, and to lease it, sell it, or 
otherwise dispose of it. It was a complete general power of attor- 
ney, in regular form, acknowledged before notaries public, and re- 
corded in the county recorder's office of Kern County, Cal., where 
this land in controversy is situated. Under those powers of attorney 
Mr. McMurtry located in this vicinity 4,600 acres of land, 3,200 of 
which happened to be within the limits of the naval reserve. 

The Chairman. Who is Mr. McMurtry? 

Mr. Titus. He was a citizen of the United States and of Cali- 
fornia, and he did this thing of which I have spoken. I do not know 
anything about the man other than that, excepting that he appeared 
in the trial of the case in a very unenviable light. I hold no brief 
for him and have no interest in common with him, but I wish to 
state the facts as they occurred, so that you can see how honestly a 
man might be led into this trap. Mr. McMurtry located this tract ; 
he had a gang of six men there working; they surveyed this land — 
mind you, it was desert land; he surveyed it, ran the lines for 
months, built monuments, comers, and everything necessary to locate 
it, and he located it on the 1st of January, 1909. In February, 1909, 
he began to make deals on this same land. Take 28 ; he sold 28, the 
whole sectioil to a man by the name of Stratton for a board bill. 
He owed Stratton money for board for these men in his employ — 
surveyors and these men who were building monuments and patrol- 
ling this property — and the board bill had been rimning for several 
months. About the 1st of February Stratton said to McMurtry, 
" I want you to pay that bill." McMurtry said, " I can not pay it : 
I am broke, but I will give you section 28 if you will cancel that 
board biU." 

The Chairman. What title did he have to it ? 

Mr. Titus. He had this location, which at that time was a paper 
location, with monuments, but accompanied by possession; that is, 
they were in sort of possession, you know. 

The Chairman. When was that, after the withdrawal ? 

Mr. Titus. Oh, no; this is long before the withdrawal. 

Senator Lodge. Six months before. 

Mr. Titus. January 1, 1909. So Mr. Stratton canceled that bill, 
and that bill was for the benefit of the 32 men who had located this 
land. The surveys had been made for their benefit and that work 
had been done for their benefit, and section 28 was conveyed in pay- 
ment of that bill. The entire consideration for section 28 went to 
those 32 locators, and to nobody else. A dummv locator is a man 
who permits his name to be used, without himself naving any interest 
in the property, so that some one else may get some land, and not 
the man whose name is used. 
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Senator Lodge. Do you happen to know what became of the 
32 Chicago locators? They disappeared somewhere, did they not? 

Mr. Titus. Yes ; they disappeared before this, and I do not know 
w^hat became of them. 

The Chairman. It is a little odd that 32 should come in from 
each place. 

Senator Lodge. They got 32 new ones in New York. 

Mr. Titus. No one Knows w^hy he picked 32. Eight w^ould have 
done just as well. 

The Chairman. That makes me curious. Will you tell me again 
who Mr. McMurtrv is ? 

ft/ 

Mr. Titus. I do not know who he is, except that he lives out in 
California and located this land. 

The Chairman. He has had a great deal to do with this matter. 

Mr. Titus. Yes; apparently. He got $1,500,000 for the land he 
located, afterw^ards, in real money. 

The Chairman. Has he got it, or did he lose it ? 

Mr. Titus. I hope he has ; I do not know. 

Senator Phelan. He is not here asking for any relief. 

Mr. Titus. No. He sold this section to Stratton, and that land 
was open public land at that time. There had been no withdrawal : 
it could have been located by anybody. If Mr. Stratton had any 
reason to think that the location was not good, he could have lo- 
cated it himself. There was nothing to stop him. 

The Chairman. Is it not an impeachment of Mr. Stratton's good 
sense that he bought land from such a man as McMurtry. 

Mr. Titus. Mr. Chairman, do you not see that at that time there 
was no reason for suspicion of McMurtry? His locations were per- 
fect on their face; there was absolutely nothing to discredit them, 
and never was until years afterwards. Stratton could have located 
that land, but he did not. He thought McMurtry's locations were 
good. Stratton sold to McLeod. 

Senator Lodge. Who was McLeod? 

Mr. Titus. He was a man who also lived in California, in Los 
Angeles, and he made a deal and acquired this section 28. 

Senator Lodge. That is a somewhat vague description of him. 

Mr. Titus. I do not know these men. Senator. 

Senator Phelan. They are simply oil men. 

Senator Lodge. I thought there might be some information to 
be had about them. 

Senator Phelan. Pioneers of the West. 

Senator Lodge. I see. 

The Chairman. One would get the idea that California has a 
good many oilfish out there. 

Mr. Titus. We certainly have been suckers in dealing wdth the 
United States Government in this matter. We have been induced 
to spend our money, and if it is taken away from us, it will be a 
jad day for the California oil operators. 

The Chairman. Who induced you to invest in it ? 

Mr. Titus. The United States Government induced us, by the 
passage of the law which said that the public lands of the United 
States were open to entry and patent under the placer-mining law. 
I do not know of any more solemn invitation that the Government 

78298—17 8 



114 OIL LAND LEASING BILL. 

could issue than to pass a formal law which makes an offer to its 
citizens, and then when the citizens accept that offer, and on the 
faith of that offer go out and spend money, then it does seem tu me 
a piece of injustice — in fact, it seems almost a piece of rank dis- 
honesty, after that offer has been accepted, and money has been 
spent by them, to have that offer withdrawn. 

The Chairman. Would you not have to demonstrate that you had 
complied with that law to get your patent and your titles, or to 
have any equity ? 

Mr. Titus. I am quite willing to go into a legal argument of this 
matter, only I do not wish to burden you. 

The Chairman. I am not a judge; I am only a farmer. I know 
nothing about these matters. I never read the public-land laws: 
but as chairman of the Naval Committee of the Senate I am inter- 
ested in the naval reserve of oil, because we are building ships now 
which need oil and we are obliged to have it. 

Mr. Titus. It may be that I can sum this up in a few words. I 
do not know whether I can, but I will try. I will go right back to the 
beginning, and maybe that I can make you understand the position 
in which we find ourselves to-day. Let us go back to 1897, when 
Congress passed the law. That law said that the public petroleum 
lands of the United States are subject to entry and patent under the 
placer-mining law. Acting under that law, men all over the United 
States went out upon the oil lands and they began to search for oil, 
and when they found oil they got their patents. That law was in 
operation, was working, and there are thousands of acres of land 
that have been patented, all over the United States where there is 
oil, under that law. We went out under tliat law. We assumed we 
had a perfect right to go out under that law, and it never occurred 
to us that we were undesirable citizens trying to do anything wrong. 
In the West we had the idea that we should be commended for try- 
ing to build up that part of the country, but apparently we were 
wrong; we are treated now as robbers and thieves and looters; we 
are actually called thieves in court. 

Senator Phelan. But the court did not call you "thieves"? 

Mr. Titus. No ; the court acquitted us, I am glad to say, of any- 
thing except exercising the highest good faith. 

The Chairman. It is a common thing amongst lawyers to abuse 
each other. 

Mr. Titus. I do not think it is a common thing for a Government 
attorney to call citizens of the United States who have done nothing 
but what they understood to be the law — ^to call them " thieves." 

Senator Poin dexter. That was only referring to the fraud cases, 
like this man they talked about the other day, with these dummy 
entries. 

Mr. Titus. Senator, that occurred in the McCutcheon case. Fraud 
was charged in that case. In fact, Mr. Justice said it was one of the 
most flagrant caseg he knew of, and he thought it was so flagrant 
that in the argument of the case he said that these oil operators are. 
like the timber thieves of Oregon, or like the moonshiners of North 
Carolina, who do not hesitate to commit perjury when they think 
their rights are at stake. Those words, I think, the oil men of Cali- 
fornia will never forget. 
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The Chairman. Nor forgive ? 

Mr. Titus. Nor forgive. The judge went into that matter, and he 
said there was no evidence of fraud; that these men apparently 
acted in good faith and did what they thought was the law, and 
that there was no evidence upon which they could be convicted of 
fraud. Again, in another case — and there have only been three oi* 
four of these cases tried — ^Mr. Justice charged fraud in that same 
w^ay. He was not quite so violent that time, but he charged fraud 
just the same, and it might be interesting to read to this committee 
what that judge had to say about the question of fraud. I think I 
<;an turn to it in just a moment. 

The Chairman. I am glad you brought it here. 

Mr. Titus. I think I will read to you a page or two of this deci- 
sion, although some of it does not applv to the question of fraud, 
but it applies to the general situation, ''fhe judge says 

Senator Phelan (interposing). Judge Bean? 

Mr. Titus. Yes; Judge Bean; and, mind you, this decisicm is 
against us. 

Senator Phelan. A Federal judge? 

Mr. Titus. Yes; a Federal judge, in a case in which fraud was 
<?harged [reading] . 

At the time of Uie witlulrawnl onler, or soon thereafter, tlie area in the 
immediate vicinity of tlie properties in controversy was beinji: rapidly devel- 
oped as oil-prodiicinjf i)roi)erty. It was therefore necessary for the claimants, 
if they were to protect their rij;hts, if they had any, to take innnedate steps 
to develop the property claimed by them, in order to prevent its occupation 
by others, or the oil under it from beini; drawn off and exhausted by wells on 
adjoining land. Tliey thereui)on. acting as prduent and carc^ful men, con- 
sulted counsel learned in the law and were advised that since Congress is 
vested by the Constitution with i)ower to disixjse of the public lan<l (Art. IV, 
sec. 3), and since it had declare<l by statute that valuable mineral deposits, 
including petroleum, In land belonging to the United States are free and open 
to exploration and purchase, and the land in which they are situate to occu- 
pation and purchase (U. S., 2319-2321); 29 Stat., r)26), the Executive was with- 
out authority to suspend the acts of ('ongress, or withdraw the lands from 
the operative effect thereof, and therefore tlie withdrawal order was invalid; 
and if they proceeded to a discovery of oil they wouUl acquire a right to the 
property juid its contents. Acting on this advice, honestly and in good faith, 
without any intention of wronging the Oovernment, they develope<l tlie prop- 
<;rties, expeding large sums of money in so doing, the aggregate in the six cases 
in question amounting to more than a million dollars. By their labor and ex- 
penditures they have demonstrated the mineral character of the lands and 
increased their market value from .$2 or $3 an acre to $2,000 or $2,500 an acre. 
What was before a barren, arid waste is now demonstrated valuable mining 
properties with numerous oil-producing wells thereon, and that through the 
efforts and expeditures of the defendants. 

The (rovernnient agents and otticers charged with the disiw.sition of the 
public lands, knew of the possession and development of the pr<»perties, and 
made no objection tliereto, and while this does not estop the (Government 
from now asserting title (»r right to the iM)ssession (Pine River Logging Co. v. 
U. S., 186 U. S., 279), it should not l)e overlooked by a court of equity in con- 
sidering the character of the defendants' possession, or the damages wliich 
they should be required to pay. It is true the defendants, as laymen, are i)re- 
sumed to have known the law, and that the withdrawal order was valid, al- 
thouftli many of the leading members of the ('alifornla bar and 5 of the 10 
Federal judges called upon to consider the question judicially, apparently did 
not, and even the Executive himself was in d(uibt as to his authority to make 
the order. The maxim that every man knows the law ai)plies to defendants, 
"but there is a marked difference between those who recklessly or with actual 
intent to rob others trespass upon their property, and those who, a(;ting on the 
iidvice of counsel, traspass by mistake with no evil purpose but with an 
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honest belief that they have a right to do so. '* One who acts in good faith 
upon the erroneous advice of reputable counsel upon questions of legal right 
concerning which a layman couhl hardly have actual knowledge is not charge- 
able with bad faith, or with a willful intent to commit a wrongful act be- 
cause his counsel was mistaken in his view of the law." (U. S. v. Homestake 
Mining Co.. 117 Fed.. 481 : V. S. r. St. Anthony R. R. Co., 192 U. S., 524, 542; 
U. S. V. Muilun Fuel Co., 118 Fed., 003.) The deieudants were not willful 
looters of the public domain nor reckless trespassers thereon. They acted on 
the advice of reputable counsel, expended their money and labor in good faith, 
relying upon a law of the United States and in the honest belief that they 
were within their rights. 

Now, Mr. Chairman, I want to continue that statement as to why 
we are in this trouble. I pointed out to you that we went ahead in 
the beginning under the law. The President of the United States, 
on September 27, 1909, issued an order of withdrawal. That order 
of withdrawal suspended the law. The law said the land is open to 
entry and patent. The President of the United States says : " I sus- 
pend that law as to this land." 

The Chairman. And he expressly excepted those that had com- 
plied with the placer-mining law. 

Mr. TiTTJs. Yes ; he did ; but, nevertheless, he said, " I suspend the 
law "; and, of course, a great many lawyers and a great many judges 
said that he did not have the right to do it; but I do not want to 
argue that, because the Supreme Court said he did have the right 
when it finalljr got to that tribunal, so the order is valid. But the 
order itself said : "All claims existing and valid at this date may pro- 
ceed to entry in the usual manner." Now, I ask you, in all fairness, 
Was not that a suggestion to the men who were there on the land, 
who had spent their money on the land, that they could go ahead 
with their development? "All claims existing and valid at this date 
may proceed to entry in the usual manned? " 

The Chairman. Yes. 

Mr. Titus. All right. " Existing and valid " perhaps means what 
the Attorney General insists — ^that you have to have a discovery, and 
maybe it does not. There is still a wide diflference of opinion; and 
Judge Bledsoe has held that the Attorney General is wrong about it. 
It has not been determined what the President meant when he said 
"All claims existing and valid," and nobody will know for the next 
10 years, until the Supreme Court finally passes on it. When it said 
"All claims existing and valid," the operator, who was in possession 
of that property, who had taken it up under the law, who was there 
occupying that property and doing what he could to develop oil, had 
a right to suppose that his claim was excepted by the very terms of 
the order itself. I do not think that is any undue stretch of the 
imagination, because the courts of California had decided that an 
existing and valid claim, as far as conflicting claimants were con- 
cerned, was a claim where a man was in possession and where he was 
working for oil, although he had not found it. As against the Gov- 
ernment, that has not been decided yet ; but as against a trespasser 
claiming the land, it had been decided that an existing and valid 
claim was a claim where a fnan was in possession and working with 
such diligence as he might to effect the discovery of oil. That had 
been well settled, and the operators knew that ; they knew that if a 
trespasser came and tried to take possession of their property, they 
must be at work looking for oil, in order to ward off that trespasser; 
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and if the trespasser could gain possession, get a foothold on the 
land, start his machinery, and find oil first, he would get the claim. 
That led to many judicial contests; and finally it was decided that a 
man who was diligently looking for oil had a right to ward off tres- 
passers, even by enjoining a trespasser. 

Senator Johnson. Had you had any Federal interpretation of the 
law? You spoke of the State courts, but was there any interpreta- 
tion by the Federal courts at that time? 

Mr. Titus. Yes ; that same position has been adopted by the Fed- 
eral court and by the Supreme Court of the United States. 

Senator Johnson. I mean at the time of the withdrawal order, 
had there been decisions of the court at that time? 

Senator Pittman. Yes; long prior. 

Mr. Titus. As against trespassers we know that an existing claim 
is just the kind of claim that we have. 

Senator eToiiNSON. As aggCinst the Government? 

Mr. Titus. It never has been determined an existing and valid 
claim as against the Government. 

Senator Johnson. But the Attorney General says there must have 
been a discoverv. 

Mr. Titus. Yes; that is trwe. 

The Chairman. And that is the letter of the law. 

Mr. Titus. I do not think it is, Senator; but it is such an uncer- 
tain question that I do not know that an argument would profit us 
anything. 

The Chairman. Did your company suspend work at any time? 

Mr. Titus. Not at all. We did everything we could do. So far 
as I am concerned, I had not the most remote idea that the order of 
withdrawal affected me at all. At that time it never occurred to me 
that the order of withdrawal could in anywise interfere with me, 
who had taken the land under the law, was occupying it, and spend- 
ing money oh it. I know it now, but it never occurred to me that 
tlip order applied to me. 

The Chairman. You were gambling without any assurance? 

Mr. Titus. I was gambling enough as to whether there was oil 
there, without taking a gamble on the title; because it was really a 
*' wildcat " of the wildest kind when we went there. Do you not 
see what position we are in? The Interior Department, in a case 
called the Hawk case, decided a most curious thing. Just let me 
read it to you from page 316 of the hearings before the Public Lands 
Committee of the Senate. 

Senator Poindexter. What date were those hearings held? 

Mr. Titus. Last spring. 

The Chairman. The House committee? 

Mr. Titus. No ; the Public Lands Committee of the Senate. They 
were held just last spring. This is dated February 2, 1916. The 
Interior Department decided as follows [reading] : 

The withdrawal order must be j^jiven tlie same force and effect as an adverse 
claim asserted by any qualified person. 

In other words, the withdrawal order puts the Government 
in the position of a man who is trying to trespass on the land; 
but a man who was trying to trespass on the land, who is a real 
adverse claimant, must take possession; he had to go there and 
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build his derrick: he had to brine: his water, and finally he had to 
find oil, before the first occupant would lose his claim as invalid: 
but the (lovemment of the United States by issuing an order of 
withdrawal, on file here in AVashington. under that interpretation 
becomes an adverse claimant, and the oil operator out on the desert 
must know, as a matter of law, that that order of withdrawal made 
the Government an adverse claimant to his land. There was no- 
body around claiming his land: his pnxssession was undisputed; he 
knew if anvbodv came on bis land, to find oil fii-st thev would have 
to do everything he had to do: that they would have to get water 
somewhere. But the Government is an adverse claimant to this 
land bv virtue of an order of withdrawal, without the necessity of 
doing anything else. The Government does not need to discover 
oil : there is no necessity for them to brinff in water lines: thev make 
no assertion of title at all, except to file an order of withdrawal 
here in Washington, and the oil operator out on the California 
desert is supposed, at his peril, to know that that order of with- 
drawal puts the Government in the position of an adverse claimant, 
who did not have to do anything at all: and if that operator on the 
California desert, not knowing that, did not immediately commence 
to drill for oil, he is held by the Interior Department and the courts 
to be wiped out: and that is the curious situation in which we find 
ourselves, and it is an intolerable situation. 

Senator Phelan. Was it not President Woodrow Wilson who said 
that the history of liberty is the resistance of a citizen to authorized 
and oppressive acts of government? 

Mr. TiTirs. That is a very good sentiment, and I hope he said it. 
1 believe he did. 

Senator Phelan. Of course, that does not exempt his own Govern- 
ment. 

Mr. Tnxs. I do not believe the committee wants to hear any more 
about the McMurtry fraud business, except that I would like to say 
that I did not really get to the point of the fraud business. 

Senator Poin dexter. Was that the man whom Mr. Justice said 
went to Chicago, too? 

Mr. Titus. Yes. And so far as the Chicago locators are con- 
cerned they have long since dropped out, and I do not know what 
happened to them, but the claim in this matter is made about the 
New York locators. I want to say that we, of course, know what a 
'• dunmiy " is — a " dmnmy " being a man who allows his name to be 
used without himself having any interest in the property or in the 
claim that is located, and that is the fraud that is charged, and that 
is the only kind of fraud that is charged ; and that, of course, is fraud 
if it is done. McMurtry got these 32 men to sign these powers of 
attorney; they were all right on their face; there was nothing the 
matter with them, and acting under those powers of attorney he 
located this land, and he sold it to people before there was any 
withdrawal, at the time when it was open public land and when 
those people, if they had thought there was anything wrong with 
the location, could have located it themselves, but they did not, 
because they thought the location was all right. Four of these 
New York locators were brought to testify. Three of them testified 
that they had an interest in the propert}^ always; that when they 



OIL LAND LEASING BILL. 119 

•Signed the power of attorney they understood they might get nothing 
out of it, because the oil business at best is a very venturesome busi- 
ness, but if the lands proved to be of any value th6y expected their 
full share. Under cross-examination by the Government they did 
not vary their testimony. 

One man swore that he was a genuine bona fide simon-pure 
dummy; that when he signed this power attorney he had no interest 
lit all and never expected to have any interest, and that he simply 
signed it as an accommodation, and, of course, he is established as a 
dummy. But on cross-examination it was shown that that man had 
^vritten a letter, in which he offered, for the small compensation of 
$15,000, to stay away from the case and not give the Government the 
benefit of his testimony; but the $15,000 having been refused him, 
he immediately came out to California and testified that he was a 
chimmy. Now, do you not see that this whole question of " dummy " 
is a very much involved question? What constitutes a "dummy" 
depends upon the intent in a man's mind. Whether this particular 
man was a " dummy " or not is a question of whether he intended, 
when he signed that powder of attorney years ago, to have an interest 
in the land or not. How, in the name of goodness, can it be deter- 
mined what a man's secret intention was nine yeai*s ago when he 
signed a power of attorney? And the Government, by digging up 
all these old locators and asking every one what the intention in his 
own mind was nine years ago on that kind of testimony is attempt- 
ing to destroy the title to all this property ; and do you not see 
that the Government's activities just open the door wide to all 
kinds of blackmail? Any man who located land nine years ago — 
and it has been done more than once, although this is the only time 
it has been developed in court, but it has been done often — can go 
to the man who now owns the land and say, " If you do not pay me, 
I will testify tliat when I located that land I did not have any inten- 
tion of ow^ning any of it," and it is such a technical kind of a fraud 
that when this matter was presented to the Interior Department, 
they said the only thing for the Government to do is to wipe out all 
these questions of fraud; not to give the man a patent where fraud 
is established, but give him a lease; that that is the only fair and 
honest thing to do. 

Senator Pittman. Just a question right there, irrespective of the 
question of the fraudulent intent of these original locators, there 
have been a number of transfers of this property since that time, 
have there not? 

Mr. Titus. Yes, sir. 

Senator Pittman. To various purchasers? 

Mr. Titus. There have. 

Senator Pittman. And these purchasers have paid large consid- 
erations for the property? 

Mr. Titus. They have. 

Senator Pittman. And have expended very large sums of money? 

Mr. Titus. They have. 

Senator Pittman. And while, as a matter of law, the original 
fraud, even though unknown to them, may defeat their title, the 
question is simply one as to whether or not those men have any 
equities? 
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Senator Johnson. There is also another question — whether they 
had any knowledge of the original transaction and the original 
entry ? 

Senator Pittman. Oh, undoubtedly. Of course, if they had knowl- 
edge of the original transaction, they would have no equities. 

Mr. Titus. The bill as written by the Senate Public Lands Com- 
mittee contained a provision that if anybody had committed a fraud 
of this kind that anybody claiming an interest w^ho had a knowledge 
of the fraud could get nothing. 

Senator Johnson. Does the title to your land depend upon any of 
those conditions? 

Mr. TiTTjs. No; I have already stated that there is no charge of 
fraud against any of my land at all. That was waived by the Gov- 
ernment. Whenever fraud is charged it is, apparently, a malicious 
and malignant thing. This is a technical fraud, and the man who 
committed it has long since gone with his ill-gotten gains. He has 
gone, and the men who are there now could not have found out about 
that fraud in any possible way. How can a man find out what the 
secret intent in another man's mind is? 

Senator Poindexter. The records would show. 

Senator Phelan. If they had been mind readers, they might have 
known. 

Mr. Titus. I will be very glad to have put in here any kind of a 
provision, however drastic, that nobody who has committed any 
fraud in any degree whatever, or nobody who had any knowledge 
of any fraud, may take anything under this bill. We would be glad 
to have that provision written in. The Interior Department did 
not want that question written in, because it is the most difficult 
question of determination that can be imagined, perhaps the most 
difficult thing to determine in the whole history of this litigation, and 
^o I will now pass that question of fraud. 

The Citair:man. As far as I can see, there are bound to be equities 
I J ere. 

Mr. TrJ'us. I am ghid yon take that view, Mr. Chairman. 

The CiiAiR3rAN. From the investigation I have been able to make, 
I know there are equities, but they are very few. 

Mr. Titus. Of course, it is impossible for us to present every case 
to you. We drew a statute and the Public Lands Committee of the 
Senate drew a statute, which they thought would cover the general 
equities, and a statute must necessarily be general in its terms, and 
if that statute will protect anybody who has not equities, the oil 
men would be glad to have it changed, because it is only the men 
who have honest, just, bona fide equities for whom they ask pro- 
tection. Now, this is a new matter to this committee, but this mat- 
ter has been studied and argued over for three solid years. In 1914 
we started this matter before the Public Lands Committee of both 
houses. All these departments have had it under consideration for 
three solid years; they have devoted an immense amount of time to 
it, and the result of their investigations is the bill which you have 
before you, and if that can be bettered in any way, if it can be im- 
proved in any way, we will be perfectly delighted to have it so im- 
proved. But section 9 of the bill was written by members of the 
Interior Department, fully believing that it covered the situation. 
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We have no preference for that particular form of bill; it is not 
our bill, but it is the bill which the Interior Department and the 
Public Lands Committee of the Senate, after a most thorough in- 
vestigation over a period of years, have determined is a just bill. 
My argument has extended to a length which I did not anticipate, 
Mr. Chairman. 

The Chairman. I thought you were here as a witness; not to 
argue. 

Mr. Titus. I applogize if I have overstepped the bounds of pro- 
priety. 

The Chairman. This is a hearing before the Naval Committee on 
the question of the naval oil reserve — saving the Navy's oil. That is 
the only thing that interests me as chairman of this committee. 

Senator Phelan. Will you tell the chairman, Mr. Titus, how valu- 
able that is as a naval oil reserve? That is what the chairman seeks 
or desires to know. 

Mr. Titus. I think I should prefer the Geological Department or 
some officer connected with the Government to testify to that. 

Senator Phelan. It has already been testified to. 

The Chairman. Will you tell me, Mr. Titus, what you consider 
your personal interest on that map to be worth, or the oil under 
the land on that map to be worth ? 

Mr. Titus. Do you mean what section 2 is worth ? 

The Chairman. I mean your interest in that land. 

Mr. Titus. You mean my personal interest in that section 2? 

The Chairman. Yes, sir. 

Mr. Titus. If we get a title to section 2, 1 should think my personal 
interest might be worth $300,000. I have expended more than that 
personally. I will be delighted to get it back. If this bill does not 
pass, I not only have lost that money but I will be compelled to pay 
something — I do not know what — some indefinite sum, in addition, 
to the Government. 

Senator Poindexter. Is that section 2 in township 32 ? 

Mr. Titus. Yes; 32 south range, 23 east. 

Senator Phelan. You might tell the chairman how your interest 
originated there. It is a short story. I heard it. 

Mr. Titus. I think. Senator, that I have covered it about as fully 
as I can. I do not wish to weary the Senators at this hearing. 

The Chairman. Mr. Titus, I take the responsibility or liberty of 
suggesting that if there is any addition to your testimony or argu- 
ments that you want to present that you prepare a statement of it 
and submit it to the stenographer, and he will put it in the hearing 
and the other members of the committee will read it. 

Mr. Titus. Mr. Chairman, may I just close, in a paragraph, to 
show you why we absolutely have to have some kind of legislation? 
Maybe it is an argument or maybe it is a statement — probably it is 
both — ^but I trust you will bear with me in whatever it is. 

The Chairman. Yes. 

Mr. Titus. In the Honolulu case the Interior Department has 
decided, as a final decision 

The Chairman (interposing). Where are the Honolulu people in- 
terested ? 

Mr. Titus. In this green land on the map, sections 8, 14, half of 
12, and three-quarters of 4. 
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The'^HAiRAiAN. They are claiming that? 

Mr. Titus. Yes; they are claiming that, and the Interior Depaii- 
ment has finally decided that they are entitled to a patent on it. 
After years of investigation the Interior Department has handed 
down a decision awarding them that land. The facts in that case, 
while I will not go into them in detail at all, are simply this: That 
this Honolulu land, all of it, was located prior to withdrawal; that 
prior to withdrawal they commenced work of a general character; 
that they built roads into this land; that they went over to the east 
and built a water line up there, and that their purpose in doing that 
was to develop all of that land as a unit development, and that the 
Interior Department holds they did it in the highest good faith, and 
while thev had not started to drill on many of those claims — in fact* 
they had started to drill on very few of them at the date of the with- 
drawal — it is held that the general work which they did, leading up 
to drilling, although on one particular quarter section they may 
never have set foot at all. still, because they were doing general work 
leading to drilling, that they are entitled to that land ; and I believe 
that is good law. I do not think there is any question about it, and 
the Interior Department has decided that they are entitled to it. 
Now, anoth'ier case, known as the Hawk case or the McCutcheon 
case, is a case in which they did not have 2,000 acres, as the Honolulu 
people did. They had 160 acres. They did not have hundreds of 
thousands of dollars to build a water line with, but they did put in 
a little money to drill with, and they drilled a hole 500 feet deep 
before the withdrawal, and then thev drilled another one 500 feet 
deep before the withdrawal, because the first hole was spoiled, and 
they expended $18,000 on that property up to August, 1909, and then 
they ran out of money — at least, so the decision says, and T am not 
questioning that — and they tried to refinance themselves, and by one 
means and another they did refinance themselves. Then the with- 
drawal came along in September, and in February the drilling was 
resumed, and oil was discovered before June, 1910, and they had a 
flowing well. In other words, they had a well on that land before 
drilling was even started on some of the Honolulu claims; they 
had a flowing producing well, and yet under the curious inter- 
pretation of the law the Honolulu company gets all of its land and 
the poor devils who only had 160 acres, and who had only spent 
$18,000, which was every cent they had in the world, and because 
they had to lay off for a few^ months to raise some more money, they 
lose their land, and they are out. Now, that is the intolerable situa- 
tion of the law. 

The Chairman. How many poor devils are there of that kind? 

Mr. Titus. There are thousands and thousands and thousands of 
them. 

The Chairman. Not in this reserve? 

Mr. Titus. I have 300 of them in my section, No. 2, who have 
put in from $1^000 to $5,000 apiece. On section No. 2 alone there 
are 300 of them. 

The Chairman. Not dummies? 

Mr. Titus. No: not dummies. They dug up the gold coin of the 
United States and invested in that land when they thought they had 
a perfect right to do it. 
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Senator Phelan. I would like to ask that the correspondence, de- 
cisions, and data in reference to the Honolulu case be requested of the 
Interior Department. 

The Chairman. Is it not already published? 

Senator Phelan. No; it is not. 

The Chairman. Mr. Secretary, take a note of that, and write to 
Secretary Lane and tell him that the Naval Committee wants these 
records of his office, and please to send them down. Do you want 
them before we have another meeting, Senator Phelan ? 

Senator Phelan. Yes ; I would like to have them by the time we 
have the next meeting. 

The Chairman. Then, Senator, will you prepare a request, and let 
me sign it as chairman ? 

(The correspondence referred to was subsequently submitted and is 
here printed in full, as follows : ) 

SEPTE^ktBEB 3, 1915. 

The CoM:^^ISsro^'ER General Land Office, 

Washington, I). C. 

My Dear Mr. Commissioner: On Aiijrust 31 I wrote vou with reference to 
the Honolulu Consolidated Oil Co. {ipi)li(ations for patent, stating that on that 
day I had had a conference with Mi\ Yelverton and Mr. Havworth with refer- 
ence to the reports of Special A.trent Haniel affecting the lands in question. 

In that letter I stated as follows : " From the examination thus far made I 
concur in the report of 3lr. Hamel and concun-ed in hy Mr. Hayworth. The 
importance of the cases, however, and some of the principles involved are such 
that it would he more satisfactory to me, and perhaps more satisfactory to 
you, if I made a more thorough examination of the report and stated more 
fully my views. I w^ill therefore in the next few days write you further in the 
matter. In the meantime, however, Mr. Hayworth desires to send forward his 
reports." 

I now ascertain that the applications for i)atent made hy the Honolulu Co. 
and the acccmipanying papers were sent to Washington with Mr. Hay worth's 
reports, and I have not access to these. T will not undertake to repeat the 
recital of facts contained in the report of the si)eciul agent or chief of the field 
division, except in so far as seems necessary to present a few of the legal ques- 
tions which arise and render intelligible my views with respect to these. 

The Honolulu Co. has applied for patents for 17 quarter sections in the 
Buena Vista hills, all of these quarter sections being within the naval petroleum 
reserve. My letter of August 31 referred to 15 of these applications, hut there 
had theretofore gone forward to your office a report on two other quarter 
sections. 

The special agent and chief of field division concur in recommending that 
patent should be refused the Honolulu Co. for each of the 17 quarter sections. 

The four quarter sections of section 6 were also examined by Mr. Keran, 
special agent of the General Land Office, with respect to the bona fides of 
the applicants for patent, with the view of determining whether section 2331, 
Revised Statutes, had been violated by the employment of the names of 
" dummies." Mr. Keran's report is adverse to the company with respect to 
these four quarter sections on that ground ; and in this report Mr. Hay- 
worth concurs. 

There is no point raised with respect to the bona fides that I need discuss. 

In each of the 15 applications for patent referred to in my letter of the 
31st and thereafter sent forward by Mr. Hayworth, the Honolulu Co. seems 
to have proceeded under section 2332 of the Revised Statutes, which, for 
convenience, I quote here: 

" Sec. 2332. Where such person or association, they and their grantors, have 
held and worked their claims for a period equal to the time prescribed by 
the statute of limitations for mining claims of the State or Territory where 
the same may be situated, evidence of such possession and working of the 
claims for such period shall be sufficient to establish a right to a patent 
thereto under this chapter, in the absence of any adverse claim; but nothing 
in this chapter shall be deemed to impair any lien which may have attached 
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In any way whatever to any mining claim or property thereto attached prior 
to tlie issuance of a patent." » 

The statutes of California appropriate to be considered in connection with 
section 2332, Revised Statutes, are quoted on a separate page and attached 
to this letter. It will be noted there is no express provision in these statutes 
of California with respect to the working of mines being adverse. I have 
quoted the only sections of the California code that seem to relate to the 
particular question. 

If the applications for patent had been made under section 2331, Revised 
Statutes, it would have been necessary to accompany the application with an 
abstract of title, as require^l by the rules of the General Land Office fp. 69 
of Circular No. 187, General Land Office). The omission to accompany the 
applications with abstracts necessarily casts a greater burden upon the 
agents of the Government in making investigations and leaves the applicant 
for patent in a position to shift what may be the original ground upon which 
he asserts his claim. If, therefore. It were a matter of discretion with the 
commissioner to require the applicant to furnish an abstract of title. It 
would seem of advantage to the Government that this should be done. 

My attention is called, in this connection, to the case of Archibald McNabb 
(42 L. D., 414), in which it is said that under section 2332. Revised Statutes. 
" applicant is not re<iuired to furnish an abstract of title. * * * The com- 
missioner's decision in this respect is reversed. The entryman has furnished 
part of the evidence reciuired by paragraphs 75 to 77 of the mining regulations, 
concerning claims asserted under section 2332, Revised Statutes, and he should 
be permitted a reasonable time within which to furnish the necessary showings.'* 

The Honolulu Co. makes its application under section 2332 ; but if the facts 
set forth in the report of Special Agent Hamel as to either of the 15 quarter 
sections referred to are correctly stated, or substantially so, and the Honolulu 
Co. specifically and with particularity states the facts, it seems to me that it 
states Itself " out of court " on Its own showing. 

If, on the other hand, the Honolulu Co. makes a vague statement that It has 
been In possession of the land for the five-year period prescribed by the statutes 
of California, then, and in that event, it has not. in my opinion, complied with the 
requirements of section 2332 and the rules of the General Land Office made in 
pursuance thereof. 

The Honolulu Co. must " have held and worked their claims for a period 
equal to the time prescribed by the statute of limitations for mining claims of 
the State." 

It clearly appears from the data stated in Mr. Hamel's report, much of which 
was gathered from the records of the Honolulu Co. itself, that the Honolulu 
Co. in the year 1909 owned five quarter sections of land in the Buena Yista 
Hills, which had theretofore been patented upon applications based upon 
alleged discoveries of gj^psum. The Honolulu Co. had acquired its title to these 
quarter sections by purchase. 

In the early part of 1909 the Honolulu Co. began to construct wagon roads 
in the Buena Vista Hills, and these roads were generally completed as now\ 
prior to the 27th of September, 1909. A system of their roads so constructed is 
shown by the maps accompanying the applications for the four quarters of 
section 6, above referred to. 

That company also laid a 2-inch pipe line from a well near Buena Vista Lake 
in section 1 of the township in question to section 10 thereof; all four quarters 
of the last section named having been theretofore patented under applications 
based on alleged gypsum discoveries and theretofore purchased by the Honolulu 
Co. The pipe line was completed some time before the 27th of September. 
1909, and the Honolulu Co. l)egan to drill a well on the southeast quarter of 
said section 10 in or about April, 1909. The drilling on this section continued 
until gas was encountered in large quantities in August and September, 1909, 
and oil was reached in February, 1910. 

Thereafter, the Honolulu Co. began to drill a well on the northwest quarter 
of section 14 of the same township, in February, 1910. This was the first 
well which the company began to drill in the Buena Vista field or in the 
Naval Reserve, except on patented land. 

In January, 1909, the Honolulu Co. erected derricks on the following quarter 
sections, to wit : Northwest quarter and northeast quarter of section 14 and 
southwest quarter and southeast quarter of section 4, of this township. Bach 
of these derricks was completed in about two weeks — certainly within the 
month of January. 
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On each of the other 13 quarter sections (including the two with respect to 
which reports have heretofore been made) the Honolulu Co. at about the same 
time, to-wit, January, 1909, erected a small cabin at a cost of less than $100. 

No other work was done until August, 1909, on either of the quarter sections 
for which application for patent is pending. In August, 1909, a 2-inch pipe 
line was laid from section 10 (the patented section heretofore referred to) to 
the northwest quarter of section 14. In 11 days from the time the pipe was 
ordered by wire by the superintendent in the field, the work of laying it to 
the northwest quarter of section 14 was completed. 

No other work was done on either of the quarter sections for which patents 
are asked until December, 1909. The only work done at that time was to 
place foundations for derricks on the following quarter sections: Southwest 
quarter and southeast quarter section 8, southwest quarter section 14, north- 
east quarter and northwest quarter section 4, southeast quarter section 12, 
northwest quarter and northeast quarter section 6. Later, when the derricks 
w^ere erected on these quarter sections, the foundations placed In December, 
1909, were not used. 

No other work was done on either of the quarter sections for which patents 
are sought until February, 1910, when the well w^as begun on the northwest 
quarter of section 14, as above referred to. 

Subsequently wells were drilled on each of the quarter sections for which 
patents are sought. The last of these wells was on the northeast quarter 
of section 6, which was spudded In March 3, 1911 ; the derrick on that quarter 
section having been placed In July, 1910. 

This recital of facts seems to be sufficient to present the question of law 
arising thereon. 

Under the decision In the Haw^k Placer Mining case, decided bv you, and 
concurred In by the Assistant Secretary of the Interior, In November, 1914, and 
the decisions of the court, many of which are cited by you in the Hawk 
case, there seems to be very little question that the Honolulu Co. did not 
diligently and continuously prosecute work under the act of June 25, 1910 
(known as the Pickett Act). As the company had not discovered oil prior 
to the order of withdrawal of September 27, 1909, and can not bring itself 
within the provisions of the relief act passed by Congress on June 25, 1910, It 
is not, In my opinion, entitled to patent. 

The fact that the Honolulu Co. does not make Its application under section 
2331 and furnish an abstract of title suggests that the facts as found and re- 
ported by the special agent are substantially correct. ' 

The company makes its application under section 2332, Revised Statutes. I 
think that the requirements of that statute are not met by the facts reported 
in that the company does not appear to have " held and worked " its claims 
for a period equal to the time required by the statute of limitations of Cali- 
fornia. 

If it be the contention of the applicant that the mere filing and posting of a 
location notice with respect to each quarter section of the land In question at 
a date or dates more than five years before the applications for patents were 
made and the holding and working on each of the claims for a period less than 
the five years prescribed by the statute, will obviate the necessity for showing 
a discovery or work within the meaning of the Pickett Act and this be held 
to be the law, then the statutes w4th respect to discovery and diligent prosecu- 
tion of work are meaningless. 

I think that the work required by section 2332 must be at least diligent 
prosecution of work leading to the discovery of oil on these respective claims, 
and each of them. Probably section 2332 means actual working of the well 
after oil has been discovered. 

In other words, if section 2332 is relied upon by an applicant for patent for 
land in California, he Is probably required to show that more than five years 
before he makes his application for patent he was working his mine, or (what 
is the same thing) was operating his well. Certainly It could not be said that 
he " held and worked " a claim because he had bought somebody's location 
notice, filed and posted with respect to the claim, and had thereafted been 
drilling wells and building roads and laying water pipe elsew^here than on the 
land. 

The position of the Honolulu Co. will logically lead to absurdities. Under 
such construction of the law, a large operating company, such as the Standard 
Oil Co. and Associated Oil Co., which are constantly buildliig roads and lay- 
ing pipe lines, could, by purchasing from pretended locators who had filed and 
posted notices, acquire all the vacant land in a given oil field. 
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The oil produced from the quarter sections in question is of higli gravity, 
and the quantity is very great. The principal purchaser lieretofore, I am ail- 
vised by those in a position to know, has been the Standard Oil Co. 
I am, very truly, yours, 

E, J. Justice, 
Speci'ttl Assistant to the Attorney General. 

321. Possession, when presumed, occupation deemed under legal title unless 
adverse. — In every action for the recovery of real property, or the possession 
thereof, the persons establishing a legal title to the property is presumed to 
have been possessed thereof within the time required by law (occupancy 
deemed under legal title unless adverse). And the occupation of the property 
by any other person is deemed to have been under and in subordination to the 
legal title, unless it appear that the property has been held and possessed ad- 
versely to such legal title, for five years before the commencement of the 
action. 

322. Occupation under written instrument or judgment when deenwd ad- 
verse. — When it appears that the occupant or those under whom he claims 
entered into the possession of the property under claim of title, exclusive of 
other right, founding such claim upon a written instrument, as being a con- 
veyance of the property in question, or upon the decree or judgment of a com- 
petent court, and that there has been a continued occupation and possession 
of the property included in such instrument, decree, or judgment, or of some 
part of the property, under such claim, for five years, the property so included 
is deemed to have been held adversely, except that when it consists of a tract 
divided into lots the possession of one lot is not deemed a possession of any 
other lot of the same tract. 

323. What constitutes adverse possession under written instrument or judg- 
ment. — For the purpose of constituting an adverse possession by any person 
claiming a title fcmnded upon a written instrument, or a judgment or decree, 
land is deemed to have been possessed and occupied in the following cases : 

1. Where it has been usually cultivated or improved. 

2. Where it has been protected by a substantial inclosure. 

3. Where, although not inclosed, it has been used for the supply of fuel, or 
of fencing timber for the purpose of husbandry, or for pasturage, or for the 
ordinary use of tWe occupant. 

4. Where a known farm or single lot has been partly improved, the portion 
of such farm or lot that may have been left not cleared or not inclosed accord- 
ing to the usual course and custom of the adjoining country shall be deemed to 
have been occupied for the same length of time as the part improved and 
cultivated. 

324. Premises actually occupied under claim of title deemed to he held ad- 
verselij. — Where it appears that there has been an actual continued occupa- 
tion of land under a claim of title, exclusive of any other right, but not 
founded upon a written instrument, judgment, or decree, the land so actually 
occupied, and no other, is deemed to have been held adversely. 

325. What constitutes adverse possession under claim of title not written, — 
For the purpose of constituting an adverse possession by a person claiming 
title, not founded upon a written instrument, judgment, or decree, land is 
deemed to have been possessed and occupiec^ in the following cases only : 

1. Where it has been protected by a substantial inclosure. 

2. Where it has been usually cultivated or improved. 

Actual possession and payment of taxes. — Provided, however, That in no case 
shall adverse possession be considered established under the provision of any 
section or sections of this code, unless it shall be shown that the land has l)een 
occupied and claimed for the period of five years continuously, and the party 
or persons, their predecessors and grantors, have paid all the taxes. State, 
county, or municipal, which have been levied and assessed upon such land. 



Department of Justice, 
iSan Fruncixro. CaL. {September 5, ]9t'). 
The honorable the Attorney General, 

Washington, /). C. 

My Dear Mr. Attorney General : I am sending you herein a coi)y of a letter 
I have just written to the Commissioner of the General Land Office, which 
letter explains itself. 

Yours, very truly, . E. J. Justice, 

Special Assistant to the Attorney Oeneral. 
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entries clear-listed. 

Department of the Interior, 

General Land Office, 
Washington^ December 15, 1915. 
Chief of *'N": 

The following Visalia mineral entries were made by the Honolulu Consolidated Oil 
Co. for described lands in T. 32 S., R. 24 E., Mount Diablo meridian, California: 03495, 
April 30, 1915, N. i. eec. 14; 05i24, April 30, 1915, SW. i, sec. 4; 05125, April 30, 
1915, NW. J, sec. 8; 05126, April 30, 1915, SE. }, sec. 4; 05127, April 30, 1915, SW. } 
sec. 8; 05129, April 30, 1915, SE. J, sec. 8; 05128, April 30, 1915, SW. J, sec. 12; 
05130, April 30, 1915, SW. \, see. 14; 05132, April 30, 1915, lots 1 and 2 of NE. i, sec. 
4; 05133, April 30, 1915, SE. J, sec. 14; 05134, April 30, 1915, NW. \, sec. 12; 05252, 
May 29, 1915, NE. J, sec. 8. 

The locations upon which posserfsory right to all these claims is based wefe all made 
prior to the first withdrawal of the land from disposition under the mining laws pend- 
ing field investiojation and report as to the validity of existing claims. This with- 
drawal bore date of September 27, 1909. Since that date the land embraced in these 
entries has been withdrawn under the provisions of the act of June 25, 1910, by 
Executive order of July 2, 1910, and by Executive order of December 13, 1912, it 
was included in Naval Petroleum Reserve No. 2. 

A careful field examination of these lands has been made with the result that a 
discovery of petroleum in commercial quantity and quality is shown to have been 
made upon each claim, and the several locations are found to have been made and 
transferred to the applicant company in good f^ith by associations of eight or more 
qualified persons. 

W^hile the applicant company is relying upon section 2332, Revised Statutes, for 
title in all its applications except 03415, and therefore in such cases has not submitted 
abstracts of title, tie special agent reports that: 

"The company has very kindly loaned for use of this office its abstracts of title for 
said lands, and in addition thereto a separate examination has been made of the rec- 
ords of the county in which the lands involved are located." 

Said mineral entries are accordingly clear-listed as to the question of character of 
land and discovery, and bona fides of the locations on which possessory title is 
claimed. 

The only other question brought out in the field investigation for consideration is 
that of whether work leading to discovery of oil or gas on each of these claims was 
bein^ diligently prosecuted at date of the 1909 withdrawal and thereafter to discovery. 

With the agent's reports on this question were transmitted copies of the following 
affidavit by Mr. William Matson: 

*' William Matson, being first duly sworn, deposes and says: I am the fully author- 
ized agent and attorney in fact of the Honolulu Consolidated Oil Co., a corporation, 
applicant for patent herein. That following is a statement of the work done on and in 
the development of certain mining claims in township 32 south, of range 24 east, 
Mount Diaolo meridian, Kern County, Cal. : 

'^Purpose. — In an endeavor to insure, against any possible monopoly, a future 
supply of fuel oil at a reasonable price for the vessels of the Matson Navigation ('o.'s 
fleet, the sugar plantations of the Hawaiian Islands and other industries with which 
myself and associates were connected on December 14, 1908, I, through L. A. Cran- 
dall, as agent, entered into an agreement with the owners of section 10 and the south- 
west quarter of section 2, all in township 32 south, range 24 east. Mount Diablo me- 
ridian, for the development for oil of said property, with the option to purchase said 
land; and in December, 1908, January, 1909, and March, 1909, through the same agent, 
1 entered into agreements with certain locators covering the exploration for and the 
development of oil in the north half and southeast quarter of section 2 and all of sec- 
tions 4, 6, 8, 12, 14, 24, and 26, all in township 32 south, range 24 east. Mount Diablo 
meridian, which was at that time vacant Government land and open to entry, and 
which land had been duly and lawfully located by the said locators m full compliance 
with the provisions of the placer mining laws of the United States, all long prior to the 
executive withdrawal of September 27, 1909. 

^^ General. — At the time these aoreements were entered into the nearest property to 
the lands in question then producing oil or being drilled for oil was along the foothills 
about 6 or 7 miles southwest of section 10 above referred to, and I was at that time 
frequently told that it would be a foolhardy proposition to spend the large amount of 
money which would be required in drilling and exploring for oil in the Buena Vista 
Hills, because of remoteness to jjroven fields. The claims were rolling land in a very 
rou^h, arid, and inaccessible neighborhood, cut up by gulches, dry watercourses and 
ravines, and desert land in character. No roads then existed on the property, but the 
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toposraphy of the hills made roads imperative. The nearest town for the purchase of 
supplies, fuel, and domestic water was Maricopa, some 9 miles distant from the loca- 
tion of the first prospect well. At that time no water supply whatever was available 
in the Buena Vista Hills, where these lands are situated. The nearest water available 
was limited to a small well on section 1 at the edge of Buena Vista Lake, a distance of 
some 5 or 6 miles from the extreme ends of the property in either direction, as the crow 
flies. 

"The preliminary work of surveying, road building, water supply, and temporanr 
camp building was directed uniformly to the ultimate practical and economical devel- 
opment of a great property as a unit, involving for its successful achievement the future 
expenditure of millions of dollars, where the development of a single claim would 
involve a mere fraction of the amount, and all of this was necessariljr pioneer work in 
advance of the hauling of supplies and materials to build the derricks necessary to 
even commence the work of drilling. 

"One of the essential elements in the inception of work necessary to develop this 
property as a unit, therefore, was either the building of a road to the nearest available 
water supply on section 1 or the laying of a pipe line with the installation of pumping 
machinery, or both. Each of these plans of furoishing water was fully and eftectively 
accomplished long prior to the executive withdrawal of September 27, 1909, the 
necessary preliminary roads having been built to every section of land involved in the 
locations embraced m the one unit of operation prior to said withdrawal. Many- 
other necessary roads were cut and gradecf to this property for the hauling of heavy 
materials from the town of Maricopa and railroad sidings long prior to the September 27, 
1909, withdrawal, and to all of which more specific reference is made hereinafter. 

^^ Occupation. — To effectively accomplish immediate occupation of this entire prop- 
erty as a unit for economical development it was necessary to establish a main or general 
camp near its center. Temporary camp quarters were therefore established on sec- 
tion 10 in January, 1909, as a central point of the entire property. Light lumber for 
the erection of cabins was hauled to each quarter section upon which location had been 
made by the aforesaid locators, and cabins were completed and occupied by March 8, 
1909, with the exception of the two south quarters of section 4 and the two north 
quarters of section 14; on each of said quarter sections full drilling rigs were at that 
date, or more than six months before withdrawal of 1909, completed and erected, these 
quarter sections being within reasonable distance of the temporary main camp erected 
on section 10. 

* ^General development. — It was apparent that only by a comprehensive general 
development scheme, working from a common center, could the property be de- 
veloped in an economical and efficient manner, and such a scheme was laid out with 
the idea of a permanent main camp and headquarters on section 10 as central to the 
property. 

'vJoacfo. — In January, 1909, an initial road was cut and graded from the foothill 
road up to section 10, some 7 or 8 miles, for the hauling of heavy materials from the 
town of Maricopa and railroad sidings, more than 14 miles of roads oeing completed 
and in use prior to September, 1909. This road was continued by the cutting and 
grading of a road through the property to the north and west and leading down to the 
town of Moron from the west end of the property. Branches from this road were con- 
tinued to the different quarter sections for the hauling of rig lumber, machinery, etc. 
This entailed very costly and continuous work, owing to the broken nature of the 
country and the looseness of the surface soil which would not 'stand up' under rain 
or heavy teaming and required constant repairs, until finally a complete system of 
oiled roads resulted of approximately 40 miles in extent. 

'' Surveys. — ^The necessary preliminary survey of all section corners, quarter-section 
corners, and locations for rigs and cabins was completed in the month of January, 
1909, or more than eight months prior to first executive withdrawal, and further 
surveys, later conducted, definitely established section corners, quarter-section 
corners, roads, pipe lines, buildings, etc. 

" Prospect well. — ^The drilling of a prospect well at the main camp of the entire prop- 
erty on section 10 was commenced by the cable method in the month of January, 
1909, the water for boiler and drilling operations being supplied through a 2-inch pipe 
line laid from the small well at the edge of Buena \^sta Lake; the boiler fuel being 
crude oil hauled from Maricopa some 9 miles distant in tank wagons. When drilled 
to a depth of 1,440 feet, on June 16, 1909, the well blew out with dry natural gas, 
producing an estimated quantity of 8,000,000 cubic feet per day, with an estimated 
closed-in pressure of between 400 and 500 pounds to the square inch. The well threw 
large quantities of rock and shale in the air and made it a dangerous locality to be in. 
A wild gas well of these proportions was a new experience in California and for two 
or three months, while the well was blowing wild, every effort was exhausted to locate 
and engage somebody with experience enough to handle the situation and close in 
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the well, until on September 3, 1909, the servicee of Mr. John A. Pollard, who had 
had experience in high gas pressures in Texas, was engaged and sent to the property 
with instructions to dose in the welJ if possible and to report generally on the whole 
situation of drilling the entire property m accordance witn the different agreements, 
because of the probable presence of this high-pressure gas in the whole territory. 
Mr. Pollard, who is now in the employ of the United States Bureau of Mines, dis- 
played great ability in closing in tne well and killing the gas pressure, which wais 
accompushed by October 4, 1909, and he was therefore given entire superintendency 
of the work with instructions to complete the general scheme of development adopted 
from the beginning. The prospect well was successfully drilled through the high- 
pressure gas strata and into the oil formation, the well coming in on February 1, 1910, 
with a production of about 100 barrels daily of 29° Baum^ ^vity oil. 

^^Cami^. — It was found necessary on each individual section to establish camps for 
the drilling crew, and in the case of section 4, owing to the location of the first wells, 
two camps were needed. These were completed in each case before drilling opera- 
tions commenced, and consisted of comfortable living and dining quarters, cook- 
house, refrigerator, domestic and drinking water supply tanks. All quarters were 
piped up from natural gas supply for cooking, heating, and lighting as soon as gaa 
was available. The permanent main camp was located on section 10 as being central 
to the property and- consisted of warehouse, blacksmith shop, machine shop^ boiler 
plant, relay water pumping station, carpenter shop, tool rack, pipe racks, bam, gaj'age, 
ice house, cookhouse, and dining room, bunk house and bath house for the single 
men and dwellings for the married men, ofScials, foreman, and superintendent. Tne 
temporary camp centrally located on section 10 in January, 1909, by gradual and 
progressive addition and improvement as exigency and the economical development 
of we property as a unit required, became in the course of one and a half years as 
model ana complete a camp as may be found in any oil district in the entiro State 
of California. The camp has been largely added to since that time in the way of ice- 
malriTig plant and cold stora^, oil tankage, etc. Until large machine-shop tools and 
heavy steam hammer were installed, necessary big ropairs and the making of heavy 
special tools wero carried out in machine shop at ^^^copa or Moron. 

'* Water system. — It had been expected that wells could be drilled by the cable or 
California method, but the presence of so much high-pressure gas above the oil meas- 
ures, as discovered in the first well, made it imperative that (Silling through the gas 
strata must be done by the rotary method. This method required the continuous 
circulation of mud-laden water down the drill stem and returning up the walls of the 
hole, and required a very large increase in water supply over that required for the 
Ci^fomia or cable method. A 2-inch preliminary pipe line had been laid in January, 
1909, from the well at the edge of Buena Vista Lake up to section 10 (some 13,000 
feet), where the first drilling operations started, and the amount of water which could 
be put through such line with the original pumping equipment was, of course, entirely 
inadequate for the general development scheme. Orders were placed in the f^ast 
for sufficient 4-inch fine pipe to complete a general water system, and 2-inch line pipe 
bought locally was laid and completed on August 18, 1909, or a month prior to tne 
first executive withdrawal, for branch water lines to drilling locations on different 
quarters of section 14, amounting to 8,496 feet of pipe. To further complete and carry 
out the unit system of development, a new triplex pump, driven bv a 40-horsepower 
gas engine was installed at the lake pumping plant by the end of Ivfarch, 1910. This 
mcreased pumping capacity could not do efficient work through the 2-inch line then 
in use. The 4-inch line pipe then under order from the East, was delivered, laid, 
and completed from pumping plant up to storage tank (of 210,000 gallons capacity) 
on section 10, at an elevation of 410 feet above the lake, by April 16, 1910, and oranch 
lines were already completed to the southwest comer of section 24, and southeast 
comer of section 4 (3 J miles and 1 mile, respectively), at which points, according to 
the general scheme of development originally adopted, wells were already being 
drilled. 

* Sufficient water had been available from the well for delivery through the 2-inch 
line for camp purposes and drillingthree wells, but it was very soon proved that the 
well would be short of capacity. The well was enlarged with the idea of increasing 
its supply, but without material results, and finally permission was secured from 
Miller and Lux to use the water from Buena Vista Lake. This water was very suit- 
able for boiler water, but on account of so much decayed vegetable matter and so 
many dead fish in the lake, it was 'impossible' as a domestic water, and m conse- 
quence arrangements had to be^made to haul in, and later pipe in, domestic water for 
camp use. Drinking water was always hauled in by tank wagons prior to the installa- 
tion of pipe lines to furnish same. 

78298—17 9 
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'^ After the completion of the 4-inch line, with its extra pumping capacity and 
lake supply, it was found possi' le in the general scheme of aevelopment to mhver 
sufficient water to start up four more wells in the month of May, 1910, and the com- 
pletion of the storage tanks at high elevation on sections 4 and 14 and the ext^utons 
of the water main with relay pumping station on section 10, admitted of four moste 
wells 1 eing started in June, two in July, two in August, and one in Septem' er^ 1910, 
as progressive steps in the general scheme of development. Certain of these wells, 
however, were started ^ y ca le method, which required very little water aa com- 
pared with the rotary method , but the method had to I e changed to the rotary tdt&r 
a few hundred feet of 1 6-inch stovepipe casing had ^ een set in each such well. When 
the water supply grew to ' e inadequate for the large num^ er of wells already so started, 
work on some had to ' e suspended until others were completed one y one^ admit- 
ting of diverting the water supply to the suspended wells. It was fouxKi that even 
1 y working the pumping plant 24 hours a day through the 4-inch and 2-inch lines 
sufficient water for all purposes could not h delivered, and it was decided to par- 
allel the lines with anotner 4-inch line and inst^ill a duplicate pump and 40-hor8epower 
gas engine. This installation, with an additional steam pump at relay station on 
section 10, was completed in July, 1911. This addition to the system admitted of 
all necessary water eing delivered y pumping not to exceed 18 hours a day. The 
completed wiUer system for domestic and drilling purposes approximated 80 miles 
of pipe lines. 

''Ffid syftrm. — The fuel, next to the water question, was the most important, and 
until the gas well on the northwest quarter of section 14 was completed and gas fuel 
availa le. oil for fuel was purchased for the drilling of the ''.rst three wells at the 
price of 70 cents per barrel, f. o. b. ^faricopa, the hauling charges on which amounted 
to $1 per ' arrel. as only a' out 12 to 15 1 aiTels could le hauled at one tank-wi^on 
load, and, owinj? to the distance— 9 miles each way — over the hilly roads, even s^ter 
they had '. een graded sufficiently to get started, only one trip a day could e made. 

"The gas well referred to was drilled into the 1.600-foot stratum on April :W, 1910, 
and was completed, connections made, and gas line run to the oiler at drilling loca- 
tion on tho northeast quarter of section 14, ^ y May 17, 1910, on which date driHsng 
was commenced on this well, th8 rig. ' oilers, and all necessary apparatus having 
^ een ' uilt and installed prior to January 2, 1909. The regular gas fuel system, with 
I ranch lines laid to drilling locations on each quarter section, was then carried to 
completion, and a maximum pressure of 200 pounds per s<quare inch was esta lidhed 
as a safe pressure for the service lines. This was not quite adequate, owing to line 
friction, for a large amount of drilling at the extreme ends of the property, which 
extended some 5 miles in different directions from the well. 

''Later on, when gas supply was available from the well on the southeast quarter 
of section 4, the new supply was used for all work on sections 4, 6, and 8, and the 
original well on the nortnwest quarter of section 14 was used to supply the main 
camp and for the drilling and development work on the east end of the property. 

''The completed gas system for fuel, heating, and lighting purposes amounted to 
about 20 miles of pipe line. 

** Drilling rigs am equipmerU. — In the months of December, 1908, and January, 
1909^ lumber for five complete drilling rigs, one for each of five claims, was shipped 
to Maricopa and unloaded, and as soon as preliminary roads were completed to a&ow 
the hauling of same the material was hauled and distributed to various locatioBs 
and erected where it was intended to do the first drilling, and in the first half oi the 
month of July, 1909, seven additional complete drilling rigs, one for each of seven 
claims, were shipped, hauled, and distributed as the completion of roads would 
permit, and were erected on the different claims. All of this Work was conceived, 
executed, and completed long prior to the withdrawal of September 27, 1909, ana 
constituted progressive steps in the general scheme of development of the entire 
property as a unit. 

* *tJpon consideration of the necessary general development scheme, and when the 
conditions of supply of water and fuel were more thoroughly understood, it was found 
that the important factor governing such drilling would be the delivery of water and 
fuel at the arillin^ locations, and in order to avoid the necessary repairing of erected 
ri^, due to deterioration from weather conditions, it was decided to suspend further 
shipment of drilUng rigs until the water and fuel systems were further along in their 
process of development. 

"In the latter months of 1909 and in January, 1910, the heavy timbers and founda- 
tions of seven more drilling rigs, one for each of seven claims, were shipped and 
erected. These latter shipments of part ligs were made on account of the fact that 
it had been found the lignt lumber of the upper part of the full rigs already erected 
had been checked and warped badly by the terrific heat of the summer months and 
required, in consequence, to be rebuilt in their upper portions before drilling opera- 
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tioiifl ooiild be started. The completion of these latter rigs and the shipment of the 
balaitG6 of ^a full rigs reouired was accomplished in due course as the completion of 
the general water and fuel system to Uie several locations was accomplishea and the 
erection warranted. 

'*0n the advice of Mr. Pollard, rotary gear and equipment were ordered from 
Tenwy in which State this method of drilling had been brought to more or less per- 
fection. This necessarily involved delays, due to ihe length of time necessary for 
audi long-distance deliveries. 

" Telephone system. — ^A private telephone line was installed and completed suffi- 
dmtly for use on or about January 1, 1910, connecting the office of the main camp 
with pubUc telephone exchange at Maricopa, some 9 miles in extent, and a complete 
eyatem of telephone communication between each drilling well and the main camp, 
office, and warehouse on section 10 was also arranged, branch line to each well being 
completed before drilling was started. Connections were also made to the principal 
buildings and dwellings of the main cam.p, so that foremen or leading workmen could 
be called at any hour of the night should necessity require it. 

"When the town of Moron developed to the extent that its supply houses and rail- 
road unloading facilities were more suitable as a shipping and purchasing point than 
Maricopa, the telephone system was extended to that point. The completed tele- 
phone system amounted to approximately 30 miles. 

**OiZ system. — Steel tanks were erected for oil storage on section 10 of a total cap»acity 
of 83,500 barrels, and tanks were erected also on section 8 of a combined capacity of 
60,000 barrels. These were erected as occasion required when the different wells 
were about to be brought in, and were connected up with 6-inch, 4-inch, 3-inch, and 
2-inch pipe lines as found necessary, to the pumps and flow tanks of sump pits at 
the several wells. 

*^ High-pressure ffos for public utilities. — (.Connections were made for supplying gas, 
in the month of November. 1910, for domestic purposes to the town of Moron, and 
later the system was extended to supply the town of Maricopa. Until the supply 
was completed at the southeast quarter of section 4, this supply was taken from the 
well on the nortiiwest quarter of section 14. After the completion of the former well, 
and in the month of November, 1911, deliveries were made to tlie California Natural 
Gas Co. for supplying natural gas for domestic and industrial purposes in and around 
the Midway field and the town of Bakersfield. 

"As the other different gas wells were completed, they were connected up by 
6-ineh and 4-inch field lines to a 10-inch main header system on section 8, and the 
header system at that point was connected to the main pipe line and meter station 
of the Midway Gas Co., to which company natural gas, since May, 1913, has been 
delivered for domestic and industrial purposes in Los Angeles County. 

^^ Formation and drilling. — It was originally expected that wells could be drilled by 
the cable or California method, the rotary method being little understood and very 
unpopular in California, principally for the reason that by this method, there was 
always the possible danger of the pressure of mud in the hole driving the oil back into 
the formation without its presence becoming known. The nature of the formation, 
as disclosed by the drilling of the prospect well, and the presence of such high-pressure 
gas above the oil formation, compelled, however, the adoption of the rotary method 
of drilling, at least through the gas strata; but vagrant gae was struck at depths where 
least expected, and in one well on the northeast quarter of section 8 caused a serious 
blow-out when well was being drilled with cable tools at a depth of less than 900 feet. 
The gas caught fire and consumed everything in the vicinity of the well, the pressure 
being so great that it blew the 12-inch tools and some of the 12^Lnch casing out of the 
well. The formation changed so much from one well to another that no set method 
could be adopted to meet all conditions. In some wells the bowlder formation 
extended for 1,000 feet, which made drilling by the rotary method extremely slow, 
and in other wells hardly a bowlder was noticed. In some wells the shales caved 
badly, and where this happened, for weeks together, all efforts were exhausted in 
trying to mud up the walls of the holes to restore circulation. Manure by the carload 
was put into some such wells, and as many as 200 sacks of sawdust were pumped in 
with the mud into others in an effort to plug off the porous strata and get returns of 
the circulatii^ fluid. The formation in some of the wells made very little mud in 
the actual drming, and until a bed of clay suitable for mud mixing was found on the 
surface of the property, it was necessar)^ to ship down periodically, carloads of mud 
from San Francisco Bay, 300 miles distant. The high gas pressure encountered in the 
drUiing caused serious blow-outs, and a pressure as high as 1,260 pounds to the square 
inch was recorded on the gauge of the first well drilled on the northwest quarter of 
section 8. This was successfully drilled throug:h without a blow-out, but it took months 
to overcome the gas pressure and accomplish it. Only by the use of v^ry high-gfade 
valves and specially designed high-pressure mud pumps, blow-out preventers, and 
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fittings was such drilling accomplished. The usual make of such fittings imported 
from the eastern fields, where natural ga^ of lower pressures is encountered, were of 
no use against the high pressures encountered in the Buena Vista Hills. 

*' These high pressures prevail principally from the center to the west end of the 
property, and the first well drilled on the southeast quarter of section 6, under a pres- 
sure exceeding 1,000 pounds per square inch, blew out several times, making a now, 
as measured by experts, of over 50,000,000 cubic feet open flow in 24 hours. On one 
of these occasions tne well caught fire and burned for about three weeks before means 
could be adopted to put it out, and this was only accomplished by suspending opera- 
tions on a lai^e number of the wells at the west end of tne property, and hauling the 
boilers from said wells, some 16 in number, to this well, to get a large bod)r of steam 
concentrated at the base of the fire. Just how serious this was can be imagined from 
the fact that the blaze was 250 feet high, and 40 to 50 feet in diameter. The total 
expense on this well amounted to $61,263.55. and when it was finally completed and gas 
turned into line, it was delivering less than on^ month, and had put out not to exceed 
50,000,000 cubic feet of gas, when it again blew out and filled to the top with shale, 
sand and boulders, and was capped and abandoned. 

"On the east and north ends of the property the formation seems to have a pro- 
nounced dip with a tendency to slide, making it difficult to drill straight holes, and a 
number of wells had to be started a second time, and some a third time, on account 
of crooked holes. Some of these wells, when abandoned, had several hundred feet 
of casing in them. 

"In the extreme east and southeast portions of the property, consisting principally 
of sections 24 and 26, and the east half of section 12, the oil measures, if they exist, 
are very deep, and four wells on section 26 have been drilled to depths of 3,608 feet, 
4,422 feet, 3,810 feet, and 4,906 feet, respectively, witJiout results, after an expenditure 
of some $360,000 on that section of land. The costly nature of the drilling and hazard 
in the undertaking warrant large producing wells as compensation, but such wells as 
have been developed on the southwest quarter of section 4, 125 barrel^ per day; the 
northwest quarter of section 12, 60 barrels per day ; the northeast quarter of section 14, 
120 barrels per day; the southwest quarter of section 14, 100 barrels per day; hardly 
warrant the investment and would have to have long lives to repay the original 
expenditures. 

"No wells of the gusher class have as yet been brought in on the property, although 
one well that averaged 1,000 barrels per day for three years was brought in on the 
northwest quarter of section 8, and is still producing constantly, but at a dimi n ishing 
quantity. 

^* Financial. — From a business standpoint the proposition of developing this property 
could not have been entertained unless the prospects were that a large acreage of 
profitable oil territory would result, owing to the heavy expenditures of money involved 
as required for its development. It was of course possible that all of the territory 
would not be commercially profitable, and up to date over 2,000 acres of the 4,960 
acres coming under the locators' agreements is possibly too deep for the present known 
methods of drilling to be commercially profitable. 

"On the territory so far drilled without substantial results, not less than $720,000 has 
been spent in its drilling and exploration, from which no return can be expected, as 
some of the wells were drilled to a depth of nearly 5,000 feet without result warranting 
further development at the present time. 

"Up to the month of April, 1913, the monthly receipts were considerably less than 
the monthly expenditures, and in August, 1913, an assessment of 10 per cent, amount- 
ing to $300^000, was obliged to be levied to pay off some of the indebtedness. This 
assessment was paid in by the stockholders, approximately 500 in number, and by its 
aid and the earnings of the balance of the year the company was out of debt by Decem- 
ber, 1913, up to which time over $3,100,000 actual cash had been expended in the 
necessary outlay incident to the development of these located lands. This sum 
was made up from the original sales of stock and assessment on same, together with 
the total receipts from the sales of all oil and gas produced from the property. This 
amounts to an aversige expenditure of $100,000 per claim for each of the 31 located 
claims; or, eliminating the 14 claims, on which the results to date have not been 
encouraging, the average would be $180,000 per claim, or over $1,100 per acre. 

*' Final. — This development was entered into after determining the bona fide 
character of the locations. The land was entered upon in good faith and peaceable, 
lawfulj and undisturbed occupation of the land made, and we have been continu- 
ously in such peaceable, lawful, and undisturbed occupation and possession of the 
claims referred to for over six years last past, claiming the same and during sdl of this 
time working continuously and diligently, doing such work as was necessary and 
leading to the discovery of oil or gas on each of the claims under the general develop- 
ment scheme as a business proposition, and as herein described. 
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**A11 of the work under the scheme was purpospful in character and no useless 
expenditures were made. The roads that were ouilt were necessary roads, and the 
water, gas, and telephone systems and other work were as essential, purposeful, and 
as necessary as the roads, and this general development work was initiated and car- 
ried on solely for the benefit of each and every of said located claims as a wh.ile. 

"All of the foregoing applies to each and every individual claim, included in the 
foregoing described Government land, upon which we have made a legitimate dis- 
covery of oil or gas in commercial quantities and for which claims I have as lawful 
agent of the Honolulu Consolidated Oil Co. applied for patent." 

Relative to this and other information furnished by the applicant company in the 
course of the investigation, the special agent uncfer date of July 12, 1915, states as 
follows : 

**In the investigation I have made the applicant has furnished me with everything 
called for. No misrepresentations have been made so far as I have been able to deter- 
mine; in fact, the evidence which I have secured from other sources corroborates the 
the evidence furnished by the Honolulu (consolidated Oil Co. The applicant has 
taken the attitude that when the work on the whole property in connection with all 
the difficulties encountered, it can not be said that it has not fciithfully endeavored 
to prosecute the work with diligence." 

Under date of September 13, 1913, a mineral inspector of this office reported as 
follows on the question of inspection and dilligence oi work leading to discovery: 

** I have gone over the financial records of the Honolulu Consolidated Oil Co. at their 
head office in San Francisco and studied the receipted bills and reports made by the 
field managers in 1908 and 1909, and learned that the developments for oil in the 
Buena yista Hills holdings of the Honolulu Consolidated Oil Co. nave been carried on 
in a business-like way and systematic manner, keeping in view at all times the relation 
of the separate improvements to the holdings as a whole. 

"The lands claimed by the Honolulu Consolidated Oil Co. in the Buena Vista Hills 
conrista of sees. 2, 4, 6, 8, 10, 12, 14, 24, and 26, all in T. 32 S., R. 24 E., Mount Diablo 
meridian. 

**0n the 12th day of December, 1908, development work was commenced on the 
above described property by the entering into possession thereof, and the building of 
workmen's cabins on each quarter section. 

"This was immediately followed by the surveying to establish Government section 
comers, and to arrange locations for drilling rigs and camps. Also surveying for the 
making of roads suitable for heavy teaming and for pipe lines, for gas fuel, and water 
and telephone lines. 

"The necessary cuts and fills were started to establish proper roads for teaming to 
reach all parts of the property. The broken nature of the country caused road making 
to be very expensive. 

'* Drilling rigs for each location were then built, together with the necessary boiler 
plants, including machinery, pumps, forges and drilling outfits. 

*'The well at the edge of Buena Vista Lake in section 1 was developed for the sup- 
plying of water for camp building operations and was fitted with pump, gasoline 
engine and pipe line. 

^The laying of branch pipe lines for gas fuel and water was then proceeded with, 
including the installation of telephone lines connecting with the main camp. 

"Camps were next constructed on each section for the operating crews, and these 
consisted of bunk houses, cook houses, etc. 

"Domestic water system consisting of the installing of galvanized storage water 
tanks and piping were fitted for the use of all of the individual camps. 

"The main camp in section 10 was then laid out, consisting of buildings for the 
dwelling of the field manager, general office and dwellings of foreman and officials, 
bunk houses, bath house, cook house, warehouse, blacksmith and machine shop, 
boiler plant, water pumping plant, ice house, garage, bams, etc. 

"The water plant for drilling operations, of 250,000 gallons daily capacity, was 
erected and consisted of a Gould Triplex pump operated by a 40-horsepower gas en^e 
in buildings at the Buena Vista Lake, and connected through about 8 miles of 4-inch 
water main witii three tanks of 210,0000 gallons capacity each, the tanks being lo- 
cated at elevations suitable for distributing by gravity flow to all drilling operations. 
The tanks were connected to the drilling operations in their different localities by 
branch lines. 

"Gas well on the northwest quarter of section 14 was drilled for the purpose of sup- 
plying gas for fuel, heating and lighting to all of the different camps and drilling 
operations. 

"Gas system with the necessary regulating valves for the different pressures required 
in firing boilers and forges, heating and Ughting at the different camps was installed 
together with about 8 miles of 4-inch mains. 
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"Owing to the encountering of excessive gas pressures, particularly in sections 4, 
6 and 8, it was necessary to design and have made special drilHng tools and blowout 
preventors to carry on the work. Considerable expense and delay was incurred by 
gas blowouts on sections 4 and 6, and the ignition of the gas at one of the wells on 
section 6 destroyed considerable equipment and caused delay and expense in the 
operations of the other wells, due to the shutting down of them and hauling the boilers 
to overcome the fire. 

"An increase in the water system was found imperative owing to the nature of the 
formation to be drilled, and the necessity for drilling with the circulating system, and 
duplicate machinery consisting of the Gould Triplex pump, of 300,000 gsJlons daily 
capacity, operated by a 40-hor8eiSower engine, was installed with the necessary pipe 
Ikies, etc. 

' ' By smalyflis of the gas coming from the wells on sections 14, 10, 4 and 6, it was found 
that a sufficient percentage of heavy hydrocarbons was present to warrant the installa- 
tion of an experimental compressor plant for the extraction of gasoline from the gas. 
At an expense of some $4,000 this was carried out with a plant of a capacity of 20,000 
cubic feet per day. Besults obtained, showed a production varying from one to two 
gallons of gasoline per thousand cubic feet, and a plant consisting of eight SO-horae- 
power compressors, with all its accessories, has been installed with a capacity for 
Handling 4,000,000 cubic feet per day. 

Owing to the peculiar formations encountered consisting of heaving sands and 
caving shales, particularly for the first thousand feet, a number of the wells had to 
be started a second and some times a third time. Several of these when abandoned 
were some hundreds of feet deep with casing in them. * ' 

From the various reports submitted it appears that the section 10 contract above 
referred to required the immediate driUdng of a well to be continuously pursued to 
discovery of oil. The initiative of development work was taken in December of 1908 
and January of 1909. Prior to that time there was no development in these hills. 
Immediate surveys were made; road building was commenced and some 14 
miles constructed; camp buildings were placed on section 10: a water well was put 
down on the shore of Buena Vista Lake and a system installed to bring water to the 
main camp on section 10 for distribution to the various tracts to be developed; and the 
installation of a system for gas and water distribution from section 10 to the various 
tracts that have been applied for was begun. Drilling had been in progress for some 
time prior to the first withdrawal of the land in section 10 with the intention of develop- 
ing a fuel supply, and cabins had been erected on each quarter section claimed except 
the south quarters of section 4 and the north quarters of section 14, it being the inten- 
tion of the applicant to conduct operations on these tracts from the main camp on sec- 
tion 10. All these improvements had been mtade prior to the first withdrawal ^f the 
land on September 27, 1909, and from the evidence submitted it appears that at the 
time of said withdrawal and to date of discovery the applicant was dui^ntly engaged 
in development work such as extending, oiling, and making necessary imiMX)vemeiite 
of the road system, constructii^ and extending the water and fuel systems, the tele- 
phone lines, tJie securing and hauling of material, and the installment of necessaiy 
rigs, buildings, engines, boilers, tools, machinery, casing, and other equipment neces- 
nry for use in the development 6( these lands as a unit. 

On none of the claims did actual drilling b^n until after the land had been with- 
drawn. The question then arises as to whether any part of this general work designed 
to be applied to the development of the field as a whole, coupled with the particular 
facts surrounding the development of each claim, is of such cnaracter and ccmtinuity 
as will bring each or any of these claims within the protecting proviso to 0ecti<Mi 2of im 
withdrawal act of June 25, 1910 (36 Stat., 847), which is as follows: 

"That the rights of any person who, at the date of any order of withdrawal heretofore 
or hereafter made, is a bona fide occupant or claimant of oil or gas bearing landi^ and 
who, at such date, is in diligent prosecution of work leadii^ to tdie discovery of oil or 
gas, shall not be affected or impaired by such order so long as such occupant or claimant 
shall continue in diligent prosecution of said work." 

Before determining this question, however, it is deemed advisable first to sum- 
marize the specific facts wilji respect to each claim. 

03495— N. 1 Sec. 14. 

Fehnuiry, 1909. — Preliminary roads had been graded to drilling locations on each 
quarter section. Necessary work in the repair, improvement, and oiling of these 
roads for heavy use to which they were constantly put was kpet up practically con- 
tinuously for two years thereafter before the road system, used continuously m the 
development of these particular claims, was completed, and this system has ever since 
been maintained and used for the purpose of all the claims in section 14. The lumber 
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work of one rig on each quarter section has been completed . A 2-inch water pipe had 
been laid from the only available water supply, a well in section 1, to a storage tank 
on section 10, a distance of some 13,000 feet, and 410 feet elevation, and pump and 
gasoline engine were installed in a building erected for the purpose. 

AuQU'St, 1909. — Orders were placed for a quantity of 2-inch line pipe for use in 
extending the water and a gas fuel system to section 14 and elsewhere, rig irons, a 
45-horsepower boiler and fittings, two 125-barrel water tanks, brick, cement, pipe 
fittings, valves, steam pump, all to be used in connection with the extension of water 
and gas fuel systems to the several claims on section 14 and other sections. Surveys 
were made and pipe line installed from central plant on section 10 to all claims on 
section 14. A steam pump was installed near the storage tank on section 10 and con- 
nected into this line for making delivery of water to section 14 and beyond, which 
area is considerably higher in altitude. 

September, 1909. — ^For the storage of fuel oil and water at the various drilling loca- 
tions tanks were purchased and immediately upon delivery were hauled out and 
duly installed on suitable graded foundations on the north half section 14 as well as 
other drilling locations. Then followed the rebuilding and strengthening of the rigs, 
the lighter lumber of the upper parts ha\dng checked and warped under the intense 
summer heat to a degree to render them unfit for the hea\^ work found to be necessary 
in this field. The central pumping plant had burned in July and the work of rebuild- 
ing and the reestablishing the general water system was accomplished this month. 

October, 1909, to February, 1910. — Boilers for each drilling rig were purchased and 
duly installed with brick settings and connected up with the feed and fuel pumps, and 
in October and November of 1909, each rig was equipped with the necessary drilling, 
casing, sand lines, etc., and the work of n^ng uj) the derricks was proceeded with. 
In November and December of 1909, drilling engines were purchased and installed 
and connected up to the boilers. At this point, it appears, on the advice of Mr. John A . 
Pollard, an expert on rotary work, who had been employed by the applicant to solve 
the high-gas pressure problem encountered on section 10, it was determined to 
bore the first well on section 14 with a rotary drill, and orders were placed for a rotary 
gear in Texas, but, without waiting for this shipment, parts of a rotary equipment 
were borrowed from different quarters, and a complete rig was made up and installed 
on the derrick on the NW. J sec. 14, and drilling commenced on February 14, 1910. 
On tiie arrival of the Texas rotary gear, it was installed in the derrick on the 
NE. \ sec. 14 before the end of March, 1910. Actual drilling on this quarter was not 
begun at that time for the reason, as stated in the reports, that the water system that 
had been installed was found to be insufliicient to keep more than three wells drilling 
at a time, and drilUng operations were almady in operation on the SE. J sec. 4, NW. | 
aec. 14, an<i feW. } sec. 24. A supply of 4-inch line pipe was accordingly purchasea 
and laid, and a 40-horsepower gas engine was installed by April 16, 1910. At this 
time the well on the NW. i of sec. 14 nad reached a depth of 1,400 feet. 

Fuel oil for the three drilling rigs in operation was being hauled from Maricopa at a 
cost of |1.70 a barrel, the light gravity oil found on section 10 being unsuitable for the 
purpose. The question arose as to whether it would be better business to increase the 
nuniber of tank wagons for the transportation of this expensive fuel, which equipment 
would become useless in a few days, or to push the drilling on the NW. \ to another 200 
feet, at which depth it was believed the gas stratum would be reached. The latter 
was adopted. The drilling on the NW. } sec. 14 was accordingly continued and fin- 
ished to gas which was connected up to the boilers of the drilling rig on the NE. } sec. 
14 by May 16, 1910, and actual drilling began on this quarter May 17, 1910. During 
the period from April 16, 1910, to May 16, 1910, road work and pipe-line work indis- 
pensable to the development of all the N. \ sec. 14 was continued. After drilling 
commenced on the NW. \ and the NE. i sec. 14, it was kept up continuously until dis- 
covery of gas and oil, on the former at 1,604 feet in April, 1910, and on the latter at 3,010 
feet in January, 1911. 

05126— SE. i Sec 4. 

The general work of building and maintenance of roads, the installation and exten- 
sions of the water and fuel systems, and the establishment of the necessary buildings, 
shops and warehouses at the general cam]) are shown to be applicable also to this claim. 

Prior to the withdrawal of September 27, 1909, a complete drillii^g rig had been 
erected. During the time from the reestablishment of the water system to the date of 
actual drilling in the last days of February, 1910, a water line was laid from the central 
plant on section 10 to this section 4, the boiler and engine for use on this quarter were 
being installed, and the necessary rigging, casing, tools, etc., were ordered and hauled 
to the premises for use in connection therewith. Further road \vork was done on 
sections 4 and 8. A cookhouse and camp was also constructed for use in the develop- 
ment of the section 4 claims. A foundation had also been laid and a 5,000-barrel steel 
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taiUc for water to be used in the development of sections 4, 6, and 8 was under con- 
struction. After drilling was commenced on this tract, work was continuous until 
both oil and gas were discovered at 2,250 feet in May, 1910. 

05134— NW. i Sec. 12. 

The same general development work and improvements applied to the preceding 
claims appear to be equally applicable to this one. 

Upon reaching gas on the NW. J sec. 14, branch gas lines were extended to the other 
drilling locations, including the NW. J sec. 12. In December of 1909, the heavy 
timbers of a derrick were put in place on this claim. This was completed and boiler 
set in the early days of March, 1910, and a camp consisting of a cookhouse, bunk house 
and tool house was erected on the section for use in the development of its four quarters. 
The water system had also been extended to this quarter. Some 2 or 3 miles of 
road additional was constructed for use in connection with the development of section 
12 and about the 1st of May the rig on this quarter was fitted up with a rotary drilling 
gear. Drilling began in May, 1910, and under great difficulties, in which months were 
spent in fishing jobs, was continued diligently until discovery of oil was made the fol- 
lowing April. 

05125— NW. i Sec. 8. 

The same general work and improvements applied to the preceding claims appear 
equally applicable to this claim. 

From the evidence submitted it appears that work on the construction of the der- 
rick erected on this quarter was begun in December of 1909 and was completed and 
the derrick ringed up in February of 1910. A small cookhouse also had oeen built 
and some additional road constructed, the viater pipe line extended from the steel 
tank on section 4, and a gas line laid from the NW. } sec. 14, at the time drilling 
started in May, 1910. This work was diligently prosecuted until discovery was made. 
Heavy gas was encountered at 2,190 feet March 20, 1911, and after great difficulty, 
due to excessive gas pressure, the well was completed in the oil measure at 2,648 on 
October 1, 1911. 

05124— SW. i Sec. 4. 

The general development work and improvements applied in the foregoing cases 
appear to be equally applicable to this claim. One of the first five rigs erected on 
the Honolulu property was placed on this tract in February of 1909. This rig was 
equipped with boiler and engine in February, 1910, and a 5,000-barrel water tank 
for use in connection with sections 4, 6, and 8 was erected on this subdivision. A 
cookhouse and camp was also constructed on this section, and additional roads were 
laid out and graded for use on this and adjoining claims. Drilling began about August 
23, 1910,. and was diligently prosecuted to discovery of gas at 2,243 feet on May 16, 
1911. Oil was reached at 2,460 feet on June 26, 1911. Extreme diflSculties had been 
experienced on this well by reason of the excessive gas pressure encountered, and it 
was not until January, 1912, that the well was put on a producing basis at a depth of 
2,640 feet. 

05133— SE. i Sec. 14. 

The general development work hereinbefore described as applied to the common 
development of the Honolulu Co. claims appears equally applicable to this one. A 
rig had been erected on the SE. J sec. 14, and a water pipe line had been laid from the 
distributing station on section 10 to this claim in August of 1909. Between the dates 
of September 27, 1909, and July 2, WIO, about 2 miles of additional road work was 
done on section 14 in furtherance of the general development scheme adopted by 
the claimant. There was also a camp established on this section and a 5,0()b-barrel 
water tank erected and connected with the water-distributing system for use on all 
the claims in sections 12, 14, 24, and 26, and the gas fuel system was carried across 
section 14 and this tract to section 24, and in July, 1910, the boiler and engine for 
drilling on this claim were placed. Drilling began July 11, 1910, and was carried to 
a depth of 550 feet, at which point it was found necessary to abandon this well, as it 
had been drilled so crooked that the casing stuck and had been twice parted in trying 
to loosen it. The 12i-inch casing was finally recovered, but the larger stove-pipe 
casing was left in the ground. It was decided to start a new well near the center of 
the section, but as it had become evident that the supply of water then developed 
was insufficient to run more than the 10 rotary and the 3 cable rigs then in operation 
drilling could not be resumed until some other well had been completed and its 
water supply diverted . A new rig was accordingly built in May, 1911, near the center 
of the section, and a new well was ppudded in on June 29, 1911 . Drilling was carried 
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on continuouBly until July 10, when on account of further casing troubles it was found 
necessary to move the rig to another point. This accomplished, the third well on 
this quarter which was begun by the rotary method on October 26, 1911, and drilling 
was continuously prosecuted until the larger oil measures were reached, and the well 
finished at 3,215 feet on October 26, 1912. Gas measures at 1,690 to 1,700 feet were 
passed in February, 1912, and some smaller oil measures penetrated in September, 
1912. 

05127— SW. i Sec. 8. 

This claim is orie of the several in which the general development work hereinbefore 
described is equally applicable. In May, 1910, the water distributing system from 
section 10 and gas fuel system from section 14 had been brought to this section for 
use in connection with the development of this claim. The camp buildings and 
additional road work placed on section 8 also served in the development of this quarter. 
The foundation and heavy timbers of the drilling rig ordered in September, 1909, were 
placed on this quarter in December of 1909 and January of 1910. The rig was com- 
pleted in June of 1910, and in July of 1910 the well was spudded in. Drilling con- 
tinued by the cable method until September 12, 1910, when the depth of 690 feet was 
reached. Before proceeding further with either the circulator or rotary meliiods 
adopted it was necessary to have a greater supply of water than was available, as the 
10 other wells being drilled exhausted the supply then available. As soon as some 
of the other wells had been completed or changed to cable, a rotary gear was installed 
and in December of 1910 drilling was resumed and continued, and srfter many vicissi- 
tudes the oil measures were penetrated at 2,640 feet on February 1, 1912. 

05128— SW. } Sec. 12. 

The general work applied to the development of the other claims in the appUcant*B 
holdings is equally applicable to this claim. In December of 1909, the foundation 
and heavy timbers of a derrick were put in place on this claim. Between September, 
3909, and July, 1910, some 5 miles of additional roads were graded and put into con- 
dition for the heavy work incident to the development of sections 12 and 14. In 
March, 1910, a camp consisted of a cook house, bank house, tool house, etc., was con- 
structed on this quarter. Boiler and engine were installed, the derrick was completed 
and equipped with tools, and in September of 1910 the well was spudded in and 
carried on continuously with 16-inch stovepipe casing to a depth of 445 feet, when it 
was found impossible to carry the stovepipe casing farther and it was necessary to 
proceed by the rotary or the circulating method. There being already 10 wells in 
operation insufficient water was available to continue by either of these methods. 
Work on this well was resumed in May, 1911, when it was found that the hole was 
crooked. The casing was then removed and a new well was started on July 14, 1911. 
Work on this well proceeded continuously until gas was discovered at 2,940 feet in 
October, 1912. The well was finished in the oil measures at 3,226 feet in November, 

m2. 

05129— SE. i Sec. 8. 

The general work of construction and maintenance of roads, installation, extension, 
and maintenance of the water and gas fuel systems, construction and maintenance of 
the general camp and machine shops and warehouses as well as the building and 
equipment of the special camp on section 8 for common use in connection with the 
claims on thivS section and applied to other claims in the general, scheme of develop- 
ment of this property, are equally applicable to this claim. It is not clear from the 
report when the first rig on this quarter was installed, but inasmuch as it is stated by 
the applicant that it was one of those ord.ered on September 14, 1909, it was doubtless 
installed sometime in the following December. The drilling history furnished in 
connection with this claim shows that actual drilling commenced on this quarter on 
October 30, 1910, and was carried on, as in practically all the other cases where drilling 
began before the water system had been perfected to a degree to have wells in progress 
on every claim on the property, by the cable method, and was carried to a depth of 
500 feet with 16-inch stovepipe casing. At that point it was found impossible to 
carry the stovepipe casing to a greater depth, and necessary to proceed by either the 
rotary method or by the cable method with circulator system either of which would 
require more water than was at that time available. Drilling was accordingly sus- 
pended temporarily to await the necessary?- extension of the water system or until 
some other well should be completed and water available. When the gas well on the 
SE. i sec. 4 came in, gas was piped from it to this section and quarter. An addi- 
tional 4-inch water pipe line was installed from the pumping plant to the central 
distributing tanks in section 10, and drilling on this quarter was resumed by the 
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cable method with circulator system on August 1, 1911. Durins: the period drilline: 
was thus Bu^ended tlie derrick was rebuilt and circulator system installed. This sys- 
tem required the installation of high-pressure mud pumps and equipment, the build- 
ing of mud boxes and flumes, and the addition of a second boiler. Drilling continued . 
Gm was encountered on March 5, 1912. After a series of gas troubles the well was 
finished in the oil measures at 2,540 feet in December of 1912. 

05130— SW. }, Sec 14. 

The general work accredited to the development of the N. ^ of thii^ section and 
described to considerable extent under 03495 of this letter appears to be equally 
applicable to this claim. In July, 1910, a rig was erected on this quarter section. 
This rig was equipped with boiler, engine, and the necessary^ tools and cavsingj and 
drilling began m the early part of September of 1910. The drilling history furnished 
the special agent shows tliat the work of drilling was carried on continuously with 16- 
inch stovepipe casing to a depth of 480 feet, reached October 1, 1910. This was as far 
as could be reached without the rotary method or the cable method with circulator 
system. At this time there were 11 other wells drilling by these methods and 2 
by the cable method, and the available water supply waw insufficient to permit the 
use of either the rotar>" or circulator system for additional wells. This necessitated 
stopping the drill until water sh )uld be available. The completion of another well 
in May, 1911 , r<'ndered it possible to resume work on this well. In the meantime the 
derrick had been re])aired and braced and the ciroulator .system installed, consisting of 
hij^h pressure mud pumps and equipment, mud boxes, tlumes, etc., including an extra 
boiler; work on this well was resumed in May f»f 1911. It was found that the hole 
was crooked and the derrick was moved and a new hole started and continued to 
discovery of gas on March 5, 1912. The well was finished a few days later in the oil 
measures at 3,160 feet. 

05132— NE. i Sec. 4. 

The general work accredited to the development of the applicant's holdings in this 
vicinity, including the camp constructed in this section, appears to be equally ap- 
plicable to t^iLs claim. About one mile and a half of additional road was constmcted 
on section 4 for common use in the development of the claims on that section between 
the dates of September 27, 1909, and July 2, 1910. - One of the rig foundations ordered 

grior to the first withdrawal is reported to have been placed on this quarter, and the 
eavy timbers of the derrick were erected in December Of 1909. The camp on section 
4 was built in February of 1910, and a 5,000 barrel tank was erected there for use in 
connection with the water-distributing system that had been installed. During this 
montli the additional roads on section 4 were graded and put in condition for heavy 
team work to this location. Actual drilling began on this claim in September of 1910 
and was carried on continuously to a depth of 392 feet, when it was found impossible 
to carry the 16-inch stovepipe casiii£r to a greater depth, and drilling could not proceed 
further without the rotaiy or circulator systems. There were at this time 10 other 
wells being drilled by the rotary and three by the cable method which required all 
the supply of water then available. There was also a lack of gas pressure on the fuel 
line. Que to line friction and the use by other wells drilling at the west end of the 
property, and it was found to be necessary to suspend drilling until a full supply of 
botn gas and water was available. In March of 1911 a gas well was completea on the 
SK. 1 sec. 4, and was connected up with the fuel line leading to this claim. An addi- 
tional 4-inch water line was laid from the lake pumping plant. The derrick was 
repaired and the circulator system installed by July of 1911 . At this point the log of 
a well that had been drilled to a depth of 3,000 feet on sec. 31, T. 31 S., K. 24 E., about 
a half mile east and a Uttle north of this well was secured. This log showed indica- 
tions that the formation pitched rapidly, and after considerable geologic investiga- 
tion it was concluded that only near the center of the section could it be exi)ected to 
find the oil measures at a reasonable depth . Grading for a new derrick was accordingly 
begun in December of 1911, and a derrick of combination type was built and ri&;ged 
up in January and February of 1912. Actual drilling began here by the circulator 
system on March 1, 1912. and was continued to oil disco verv on February 16, 1913. 
Gas showed on March 1 . 1913. The well was later sunk to a depth of 3,320 feet, when 
it began to flow salt water, which afterwards was plugged off by cement. 

05252— NE. i Sec 8 

The general work jierfonued in connection with the development of the entire 
holdings of the a})pli('ant company and hereinboforo «losrribtMl to some length \mder 
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03495, appears equally applicable to this claim. From the evidence submitted it 
appears that one of the rig foundations and the heavy timbers of the derrick ordered 
prior to the first withdrawal were hauled to this claim in December of 1909 and put 
in place. The water and gas fuel distributing system was extended to this land and 
a ca^p for use in the development of all the claims on section 8 was built, and in May 
and June of 1910 the rig was completed and equipped. Actual drilling commenced 
in September, 1910, and was carried on continuously by the cable method until 
October 24, 1910, with stovepipe casing, on which date a depth of 480 feet had been 
reached. Drilling could not be carried to a greater depth without using the rotary 
or the circulator method, and as there were already 10 wells being drilled by rotary 
and four otJiers using cables there was not a sufficient water supply to start more wells 
until the deficiency could be supplied. There was also a lack of gas pressure on the 
fuel line and it was necessary to stop drilling until a supply of fuel gas was available. 
These deficiencies being supplied, Grilling was resumed early in May of 1911 . Dur- 
ing the time actual drilling was suspended the derrick was repaired and the circulator 
system installed, consisting of hign-pressure mud pumps, mud boxes, and fiumes 
and an extra boiler. On July 28 heavy eas was struck which blew the tools and a 
part of the 124-inch casing out of the well. The gas caught fire and burned for 20 
noure, consuming the derrick and everything near tht^ vvell, and leaving a crater 
some 40 feet deep and 25 feet in diameter. 

From the foregoing it is observed that actual drilling did not commence on any one 
of these claims until after withdrawal of the land on September 27, 1909, and that 
periods of several months elapsed with no work leading to the discovery of oil or gap 
being done or improvements made within the boundaries of some of them. It is 
quite clear that each of these applications must fail if considered alone without allow- 
ance of credit for any of the general preliminary work and common improvements 
begun prior to the withdrawal and claimed to have been so designed and prosecuted 
as to except the claims involved from its force and effect. A considerable part of 
this general work and many of the improvements used in the scheme of common 
development were placed on lands not covered by the claims — lands that had been 
previously patented . The following questions then arise: 

1. Is preliminary work performed outside the boundaries of a claim (such as build- 
ing road^ and pipe lines, tne installation of machinery, etc.) under any circumstances 
"work leading to the discovery of oil or gas" within the meaning of the proviso to 
the act of June 2n, 1910? 

2. May such work and improvements be in the nature of a common improvement 
tor the benefit of several claims? 

Just what is admissible as work leading to the discovery of oil or gas within the 
meaning of this act, is an open question and one on which there has been a wide 
divergence of opinion. It has been contended, though not in this case, that efforts 
looking to the financing of a scheme to develop an oil property should be placed in 
this category, while on the other hand, the other extreme has been advanced that 
nothing short of actual drilling on the land should be admitted. After a careful 
consideration of this question, I am of the opinion that, in proper cases, work and 
development relating to the land itself and the installation of equipment necessary 
to its physical development looking to oil or gas production, may be classed as work 
leading to discovery. If, when viewed from a practical business standpoint and in 
accordance with good, approved practice, the preliminary work of building and 
maintaining roads, the development of water and fuel systems, the installation of 
machinery and the construction and equipping of camps are necessary to the work 
of discovery or essential as an economic business proposition, then in my judgment 
such work and improvements may properly be recognized as work leading to discovery 
within the meamng and contemplation of the act, provided it is clearly apparent 
from all the facts that such work and development are designed and intended to 
develop the particular claim in question. 

Furthermore, I am unable to see any good and sufficient reason why such work and 
improvements not within the boundaries of a particular claim may not, in proper cases 
and within certain limitations, be equally considered as work leading to discovery, 
where such work and improvements are designed and adapted for a unit develop- 
ment of several claims under a common and connected system.' Therefore, I am of 
the opinion that **work leading to the discovery of oil or gas" may consist of labor 
and improvement actually performed and used in the common development of several 
mining claims^ provided it is clearly shown that there exists a common ownership, 
that the work is of such a character as to be clearly adapted to and intended for a unit 
development, that the inclusion of each particular claim composing such unit is 
clearly apparent from the physical facts on the ground, and that the nature of the 
common development is consistent and its extent commensurate with the character 
and area t)f the group of claims proposed to be developed as a unit. 
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These questions having been answered in the affirmative the third question arises. 

3. What shall be the extent and continuity of operations to constitute diligence 
within the meaning of the act and the decisions of the department and the courts 
generally? 

As a general proposition what constitutes diligence must depend upon the facts in 
each particular case. Manifestly in an entenprise beset with many unknown condi- 
tions due regard must be given to those unavoidable delays which arise out of the 
contingencies of the development work itself, provided due diligence is found to exist 
in meeting new conditions as they arise, and all the facts of the situation indicate 
that the element of good faith is at all times apparent. 

If it be s«iti§|factorily shown that the applicant's efforts have been applied in the 
manner accepted generally as in accordance with good business practice after all the 
conditions have been considered, one act following another in logical and orderly 
sequence, as dictated by experience and reasonable judgment, with the object of 
reaching and discovering the oil or gas measures lying within his claim or group of 
claims, I believe he should be credited with due diligence and with having met the 
requirements of the act in this respect, provided at the date of withdrawal, and con- 
tinuously thereafter to discovery on each particular claim, either (a) such common 
development and improvement leading to discovery as may be properly and directly 
credited in part to each particular claim, pursuant to the principles above discussed, 
or (b) development and improvement work leading to discovery on the particular 
claim itself, are continued diligently and without interruption, on a scale commen- 
surate with the extent of the unit development contemplated and in accordance with 
good economic practice, the required continuity of such common or particular devel- 
opment and improvement to be ascertained from the work and improvements actually 
done and made on the ground. It does not follow from the above, however, that a mere 
progressive development of a series of claims one after another where the claims of the 
fleriee last developed are not directly and necessarily dependent on the prior develop- 
ment of other clauns in the group would constitute diligence within the meaning of the 
act so as to offset the effect of an intervening withdrawal. 

From a careful analysis of all the facts disclosed by the investigation and appearing 
in the record as herein summarized, I conclude that in the case of the group develop- 
ment here under consideration, work leading to the discovery of oil or gas was com- 
menced on or for the benefit of each and every of these claims prior to September 27, 
1909, the date of the first withdrawal, and that such work and improvement was con- 
tinued diligently to discovery on each of said claims in accordance with the principles, 
requirements, and limitations above defined. In this view of the law and the facts it 
is therefore held that these 12 mineral entries are covered by the proviso to the act of 
June 25, 1910, and same will be referred to your division for adjudication on the record. 
Very respectfully, 

Clay Tallman, ComTnissioner. 

^ [Telegram.! 

San Fraxcisco,^ Cal., December 20, 1S15. 
The Attorney General, 

Washington, D. C: 

On December 15 tand Office directed clear listing 12 mineral applications, 
Honolulu Consolidated Oil Co., naval reserves. My letter to commissioner, Sep- 
tember 3, sufficiently gives my views. If action in this case Is to be accepted as 
precedent I ought to know it as promptly as possible, for I have just brought ac- 
tion against the Standard Oil Co. and contemplate bringing other suits against It 
tind others on different view of law from that expressed by Land Office. Hay- 
worth says probably half and possibly more producing unpatented land 
would be affected by principles of this decision. The larger companies, such 
as Chanslor, Canfield, Standnrd Oil Co., and McLeod claims, and others would 
be beneficiaries. Please give me department's views. Under decision of Hono- 
lulu cases probably each company building pipe line or road and who have not 
already done so w^uld now pretend that purpose in doing this was to develop 
unpatented lands such company now claims. As Standard Oil Co. is always 
building pipe lines and roads and is claiming much unpatented land it would 
be hard for Government to meet claim now or hereafter made that company 
was doing such work with view of acquiring lands it now wants. Its purpose 
was locked in breast of its own officers, and the difficulty of meeting such 
proof is obvious. This decision would obviate in large measure necessity for 
legislative relief. Suggest attention Secretary of Navy be called to situation. 

Justice. 
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December 21, 1915. 
Hon. Fbanklin K. Lane, 

Secretary of the Interior. 

My Deab Mb. Secbetaby: I inclose herewith for your consideration a copy 
of a telegram received here to-day from Special Assistant E. J. Justice concern- 
ing the recent decision of the Commissioner of the General Land Office clear- 
listing 12 mineral applications of the Honolulu Consolidated Oil Co. 
Faithfully, yours, 

T. W. Gbegoby, Attorney General, 



The Secbetaby of the Interiob, 

Washingtony December 24, 1915, 
My Dear Bro. Gregory: In answer to your letter of December 21, I beg to 
inclose a copy of the opinion of the Commissioner of the General Land Office^ 
which seems to me to be correct. 



Cordially, yours, 

Hon. T. W. Gregory, 

Attorney General, 



Fbankltn K. Lane. 



Department of Justice, 
Offtce of the Attorney General, 
Washington, D. C, January 29, 1916. 
Hon. Franklin Lane, 

Secretary of the Interior, 

Dear Mr. Secretary : As the President has suggested that you, the Secretary 
of the Navy, and I confer in regard to the applications of the Honolulu Consoli- 
dated Oil Co. for patents, now pending before your department, I present this 
as briefly expressing my views : 

This company claims 17 quarter sections of land in township 32 south, range 
24 east, Mount Diablo meridian, in the State of California, the aggregate area 
claimed being a little more than 2,800 acres. The tracts claimed by the company 
are all within the limits of naval petroleum reserve No. 2, created by Executive 
order of December 13, 1912, and are not all contiguous, a number being separated 
by considerable distances. On December 15, 1915, the Commissioner of the General 
Land Oflice rendered a decision affecting 13 quarter sections, holding, among 
other things, that the company was in diligent prosecution of work leading to 
discovery of oil at the time of the withdrawal order of 1909 and that it was 
entitled to protection under the provisions of the Pickett Act of June 25, 1910. 

The value of the land immediately involved has been placed at different 
figures in estimates given to this department, varying from $7,000,000 to $20,- 
000,000, or more. 

Broadly stated, the commissioner holds that preliminary work performed out- 
side the boundaries of a claim, such as building roads and pipe lines, installing 
machinery, etc., under circumstances stated, in his opinion is " work leading to 
the discovery of oil or gas " within the meaning of the proviso to the Pickett 
Act, and that such work and improvements may be and are in this instance in 
the nature of a common improvement for the benefit of the several claims. 

It is not practicable to go into the details set out in the opinion, but it seems 
that parts of the amounts spent by the company on improvements with which 
they are credited in the opinion were spent on 14 claims not involved in the 
I)ending applications. On page 42 of his typewritten opinion the commissioner 
states that " what is admissible as work leading to the discovery of oil or gas 
within the meaning of this act is an open question and one on which there has 
been a wide divergence of opinion." 

The immediate representative of this department in charge of the oil-land 
litigation in California is Mr. E. J. Justice, and I consider him one of the ablest 
and most accurate lawyers connected with the department. On being informed 
of the decision in question he telegraphed me, on December 20 last, that his 
views were expressed in a letter to the Commissioner of the General Land Office, 
dated September 3 ; that if the commissioner's decision was to be accepted as a 
precedent it would interfere with action recently instituted against the Stand- 
ard Oil Co. and other contemplated suits against that company and others based 
on a different view of law from that expressed in the decision referred to ; that 
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the Chief of tlie Fi^ltl Division of the Land.OfTice stated that probably half, and. 
possibly, more than half, of producing unpatented land would be affected by 
the principle of the decision ; that the larger companies, such as tlie Chancellor- 
Oanfield and Standard Oil Co., would be beneficiaries; that under the d^ision 
IH^obably each company engaged in building a pipe line or road would ooatend 
that its purpose in doing so was to develop unpatented lands ; and that, ad tbe 
Standard Oil Co. was always building pipe lines and roads and claiming su^ 
unpatented lands, it would be difficult for the Government, in the faee of this 
decision, to meet the company's claims when presented. Mr. Justice expressed 
to me tiie opinion that, under the facts in the Honolulu Oil Co. case, the com- 
pany had not diligently and continuously prosecuted work as contemplated by 
the Pickett Act and could not bring itself within the provisions of the act. 

As further indicating the possibility that the effect of this decision may be 
very serious, I deem it proper to call your attention to a copy of a letter, 
dated January 18, 1916, written by Charles S. Wheeler, attorney for a number 
of defendants in oil-land suits instituted by this department, to Judge Dooling, 
district judge in charge of these cases, in which it is earnestly urged that In- 
junction be denied and appointment of receivers refused (these being remedies 
sought by the Government), the writer insisting that the rules laid down by 
the commissioner in the decision of December 15 sustained his contentions. 

Until I shall have had a full opportunity to inquire very carefully into the 
basis of the decision, I shall not attempt to form or express any opinion of my 
own concerning its soundness. If Mr. Wheeler's letter is accurate in its state- 
ments, then either the commissioner's decision is wrong, or the suits against Mr. 
Wheeler's clients ought not to be further prosecuted. My understanding is tiiat 
they were brought with the approval of your department. It seems to me very 
unfortunate that two departments of the Government, dealing with the same 
question, should insist on contrary interpretations of a statute. The question 
whether the proviso should be considered strictly or liberally is very important 
and far-reaching. It may be determined either by the courts or by your depart- 
ment. If your department prefers to determine it and to adopt the liberal view, 
this department and the Navy Department must accept the logical consequences 
in the cases placed in their charge. 

My urgent recommendation is that you do not issue the patents or approve 
the commissioner's decision until more light has been throwTi upon the proviso 
by judicial interpretation; or, if that course be deemed inconsistent with your 
duty to the applicant, that you delay at least until I can examine the case, 
hearing the applicant's attorney, if necessary, from an independent, and I trust 
impartial, opinion, and communicate it to you with the reasons. This may 
take some time, and the request may be regarded as unusual. The whole sltua- 
tioiNis unusual. Grave differences of opinion exist concerning the correctness 
of the decision and its effects on other claims and other cases, including those 
which are pending before the courts. If the views heretofore expressed by 
officials conducting the litigation for this department are wrong, I desire to set 
them straight; if I find them to be right, I wish to advise you of the reasons 
for my conclusion. 

If, in the meantime, patents should be issued, the step would be practically 
irrevocable, both as an elimination of these immensely valuable lands from 
the naval reserve and as a precedent to be cited and followed in all similar 
cases. 

Faithfully, yours, 

T. W. Gregory, Attorney Oeneral. 

(The inclosure referred to in the letter of the Attorney General 

of January 29, 1916, is as follows:). 

January 18, 1916. 
Hon. M. T. Dooling, 

United States District Judge, San Francisco, Cal. 

Dear Sir: Since filing my brief in the above matter I have been able to see, 
though not as yet to get, a copy of a very important decision of the Land De- 
partment which was handed down by the Commissioner of the General Land 
Office on December 15 in the Honolulu Consolidated Oil Co. case. 

This decision is not to be confused with the later decision of December 24, 
1915, which covers certain distinct phases of some of the claims involved in the 
same application but which has nothing to do with the important propositions 
to which I refer passed upon in the former decision. 
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The importance of the decision of December 15 lies in the ciix'umstaiices that 
some very elaborate generalizations are therein given of the facts which will 
cd^tltttle a ^o]^r sThowing of diligent prosecotioa of work widiin the meaning 
of tdie Pickett bill. The commissioner reaches the conclusion that systematic 
wi^'k performed in good faith pursuant to a general scheme for the development 
of a group of claims will be sufficient although no actual work was in progress 
on the particular claim at the date of the withdrawal. 

I believe that your honor will find that the conclusions reached by the 
department, considered in connection with the facts, accords In toto with the 
views which I h&ve put forward concerning the Pickett bill in the brief now 
before you. 

Tn the Honolulu Consolidated Oil Co. case, decided December 15, the follow- 
ing significant facts appear: 

There are 17 quarter sections involved in the applications. Upon 13 of tiiese 
quarters sections, cabins had been erected in January or February of 1909. 

On four of them no cabins had been erected. 

On four of the claims on which cabins had been erected, skeleton derricks 
had been constructed prior to March 1, 1909. 

On seven of them skeleton derricks had been erected prior to August 1, 1909. 

On six of them no derricks at all had been erected prior to October 1, 1909, 
and January, 1910. 

On the four claims upon which no cabins were built skeleton derricks were 
erected as early as February, 1909, but these derricks appear to have been the 
only improvements of any kind upon the said four claims prior to the year 1910. 

Actual drilling did not bejrin on any one of the whole 17 claims prior to Feb- 
ruary 14, 1910. Drilling upon ono of them did not be^in until March 3, 1911. 

Iti some cases jnx)ups of camp buildinj?s were establishe*! on each of the 
several sections before the date of the Taft withdrawal order. 

It will be noted that there was one such camp on each whole section — not on 
each claim. On one section 2 such cami)s were constructed. 

Buena Vista Lake, from which water was obtained, was only 13,000 feet 
(about 2^ miles) distant from section 10, which latter section was already 
imtented and was the central station for the development of the field. Two 
2-inch pipes, which proved utterly inadequate on account of the friction in 
pumping to the elevation, had been constructed to section 10 by May 3, 1909. 

But two of the claims involved touched said section 10; the rest of them 
were all within about 3 miles of the center of said section 10. 

I can not find that any pipe lines connected with the central reservoir on 
section 10 were constructed prior to the Taft withdrawal order. 

The roads constructed for this development work had all been completed 
prior to September 1, 1909. 

The cabins on 13 of the claims appear to have been occupied. There appears 
to have been no pedis possessio whatever on four claims at the time of the 
Taft withdrawal order and nO improvements, save that on each there was the 
skeleton derrick above referred to, together with a road leading therefrom. 

It appears that between February 14, 1910, and April 16, 1910, with its 
then water supply, the company had been able to start drilling on but three 
wells — the first on February 14, the second on March 1, and the third on 
March 29 — all in 1910. A 4-inch main between section 10 and the lake and a 
pumping plant was completed by April 16, 1^910, and on May 17, 1910, the 
company began drilling its fourth well. Wells upon the remaining claims were 
started between June 13, 1910, and March 3, 1911. 

The whole opinion by the Commissioner of the General Land Oflice I believe 
to be a very able exposition and application of the Pickett bill. 

If the learned commissioner is correct — and I submit that his views should 
at least be very persuasive — the importance of this decision in the three cases, 
A-41, A-42, and A-48, is obvious. 

In A-41 and A-42 the lease annexed to the affidavit of Mr. Wilkes show a 
definite plan for the development of the four claims which make up section 28. 
The work done on each of the sections, the pedis possessio, the bringing in of 
water on the four claims, the actual commencement of drilling on one of the 
claims prior to the withdrawal order, and the fact that the work was in dili- 
gent progress on that day, make a showing of actual development work pur- 
suant to a general plan, which, I respectfully submit, is not equaled in the 
Honolulu Consolidated Oil Co. case. 

The same is true concerning the four claims in section 2 which are involved 
in case No. A-48. I'rior to the withdrawal order a complete standard drilling 
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rig, including derrick, engine house, and belt house, had been erected on each 
of the quarter sections, and also a cabin or bunk house and two boilers had 
been placed upon the property, and an effort had been made to find water by 
drilling a well on one of the quarters for use on all. The construction of a 
camp for the development of the property had been ordered as early as June, 
1909. Its erection was delayed solely because of the inability to procure water. 
The camp was ready by about the 1st of March, 1910, at which time, by laying 
a long pipe line to a source not before available, sufficient water was obtained 
to run one string of tools at a time. Drilling began on April 28, 1910. All 
four wells were actually being drilled prior to September 22, 1910. 

The difficulties to be overcome both on section 28 and section 2 were in 
some respects more discouraging than were those encountered by the Honolulu 
Consolidated Oil Co. Much of the latter company's delay was caused by mis- 
takes in engineering and inefficient construction. In these three cases no such 
facts appear. 

I also consider it proper to inform your honor that in the second decision 
above referred to — that of December 24, 1915^the commissioner has placed a 
construction upon section 2332 of the Revised Statutes which is directly at 
variance with that I have urged upon your honor. In that opinion he holds 
that the five-year period of limitation does not begin to run until actual dis- 
covery. In this construction of the said act I differ with him absolutely. It 
is settled law that it makes no difference whether the posting of the location 
notice precedes the discovery or whether discovery precedes the location notice. 
The illustration which I gave in the briefs, of a miner sinking a shaft on Table 
Mountain to strike the gravel bed, which he has every geological reason to 
believe is below his shaft, points to the injustice that would result to gold 
placer miners from such a ruling. ^It also emphasizes the fact that there would 
be no reason for a narrow rule which would refuse the miner the benefit of 
the time, labor, and expenditures which had gone into his shaft prior to actual 
discovery. I urge as a better view of the statute that the five years' work 
upon the claim dates, in such a case, from the time that the miner begins the 
necessary construction work. If my contention would hold good in case of a 
gold placer under such circumstances, it obviously should hold good in the case 
of an oil claim. 

While I differ with the learned commissioner upon this point, I consider it 
but proper to call your honor's attention to his adverse views. 

For the facts recited herein concerning the Honolulu Consolidated Oil Co. 
case I am dependent upon the brief of Mr. W. N. Mills, of Washington, D. 0., 
attorney for the appellant. 
Yours, respectfully, 

Chables S. Wheeler. 



Januaby 31, 1916. 

My Dear Mr. Attorney General: I have received yours of the 29th with 
relation to the Honolulu Consolidated Oil case. Patents have been withheld 
already for about 30 days, but in view of the importance of the matter in- 
volved and the statements made in your letter, it is quite agreeable to me that 
you have 30 days, if this is sufficient, in which to further investigate the case, 
and, if this time is satisfactory, I will direct the Commissioner of the General 
Land Office to withhold patents for that time. I think it an excellent idea, as 
you suggested, that you hear the attorney for the applicants and get full 
knowledge of the facts. 

Cordially, yours, Franklin K. Lane. 

Hon. T. W. Gregory, 

Attorney Qenerah 



Department of Justice, 
OmcE OF the Attorney General, 
Washington, D. C, February -$, 1916. 
The Secretary of the Interior. 

My Dear Mr. Secretary : Since the receipt of your favor of the 31st ultimo, 
I have been endeavoring to arrange for a full examination into the Honolulu 
Consolidated Oil Co. case. If possible, I should wish to have the matter 
passed on in an advisory way by the solicitor general (who has never com- 
mitted himself upon the question involved), after hearing argument from Mr. 
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E. J. Justice, and the attorney for the applicants. As Mr.. Justice is now en- 
gaged in trying tlie Southern Pacific oil-land suits in California, and the solici- 
tor general is much occupied by work in the Supreme Court, it may not be possi- 
ble to carry out this plan within 30 days. Upon this subject you will hear 
from me again in the near future. 

Faithfully, yours, T. W. Geeqoby, 

Attorney General. 

Department of Justice, 
Office of the Attorney General, 
Washington^ D. C, February 9, 1916. 
The Secretary of the Interior. 

My Dear Mr. Secretary: I made a preliminary reply on the 4th instant to 
your letter of January 31, in which you said you would hold the patents in the 
Honolulu Consolidated Co. case for 30 days, etc. Since then I have conferred 
with the solicitor general, and he has undertaken to make a careful inquiry 
into the legal questions involved in the case. He has a copy of the commission- 
er's opinion and copies of several memoranda on the meaning of the Pickett 
Act proviso, which have been prepared here from time to time, as well as a copy 
of the printed brief which was filed with you by W. N. Mills, Esq., the attorney 
for the company. The solicitor general will hear Mr. Mills fully if the latter so 
desires. 

No exhaustive study of the proviso has ever been made in this department, so 
far as I can learn. 

Special Assistant E. J. Justice appears to have gone into it quite deeply, and 
therefore it is desirable that, if possible, he also should appear and explain his 
views to the solicitor general. Mr. Justice will be prevented by the trial of the 
Southern Pacific suits from being here before late in March or early in April. 
Because of this and for fear lest the other engagements of the solicitor gener^^ 
may prevent him from giving proper attention to this important matter within 
the short period specified in your letter, I trust you will be willing to grant «^ 
extension of time, if necessary. 

The conclusion of this department will be arrived at and communicated lo 
you as promptly as possible. 
Faithfully, yours, 

T. W. Gregory, Attorney General. 



Department of Justice, 
San Francisco, Cal., February 19, 1916. 

The honorable the Attorney General, 

Washington, D. C. 

My Dear Mr. Attorney General: I am sendinj? you herewith a statement by 
;Mr. ('. D. Hamel, special agent of the General I^and Office, who made the report 
to Mr. George Hayworth, chief of field division at San Francisco. This state- 
ment of Mr. Hamel is in the form of a letter addressed to me February 14, 1916. 
It was written as a result of a letter from me to Mr. Hayworth dated February 
7, 1916. I asked that Mr. Hamel make up this statement with respect to the 
facts in the Honolulu cases, for two reasons: First, because of my engagement 
at the present time in the trial of the railroad cases, and, second, because he 
personally made the investigation in the field and made the report to the Com- 
missioner of the General Land Office, and what I know about the facts is known 
to me, in the main, by a copy of the report which Mr. Hamel made to the com- 
missioner. 

This letter from Mr. Hainel of February 14, 1916, which is addressed to me, 
is, I think, a fair summary of the facts, and this statement is arranged in a 
way that I think it will be convenient for you, the Solicitor General, and Mr. 
Knaebel to examine. 

It would be apparent, I think, by a comparison of the decision of the Com- 
missioner of the General Land Office with this statement of Mr. Hamel's, that 
material facts were overlooked by the commissioner and in some respects he 
was in error. 

I am also handing you herewith a statement prepared for me by Mr. George 
Hayworth, chief of field division, grouping certain oil lands in California upon 
which adverse reports have been made by the special agents and chief of the 
field division. 

78298—17 ^10 
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Pages 1 and 2 caver the " Standard Oil group." 

Pages 3, 4, and 5 cover the " Chanslor-Danfield Midway Oil Co. group." (This 
is the operating company of the Santa Fe Railroad Co.) 

Pages 6 and 7 cover the " J. M. McLeod cases " or group. 

Page 8 covers " Lost Hills Mining Co. group." (The Lost Hills Mining Co. 
is commonly known to be controlled by William H. Crocker, and of which Mr. 
Bishop is the active manager.) 

Page 9 covers the " Brookshire Oil Co. group." 

Page 10 covers the " Bear Creek Oil & Mining Co. group." 

Page 11 covers the " California Midway Oil Co. group." 

Page 12 covers the " American Oilfields Co. group." 

Page 13 covers the " Majestic Oil Co. group." 

Pages 14 and 15 cover the Western Minerals Co. group." 

I notified you by wire on December 19, 1915, that Mr. George Hay worth, chief 
of field division, had stated that the decision in the Honolulu case, if allowed 
to stand, would probably affect half and possibly more producing unpatented 
land. Mr. Hay worth now states to me that the lands described in the fore- 
going list amount to much more than one-half of all of the unpatented lands 
upon which adverse reports have been made by agents under his direction who 
made investigations of the oil lands in California under the arrangements made 
between you, the Secretary of the Interior, and the Secretary of the Navy, in 
June, 1915. 

I call your attention to the fact that while for the lands described as falling 
under certain groups — for instance, the Standard Oil group — applications for 
patents are made by others than the company under whose name they are 
grouped, the lands are, nevertheless, claimed by such companies. Under the 
Standard Oil group J. M. McLeod is applicant for certain patents and E. E. 
Jones for certain other patents, and the Fresno Midway Land & Oil Co. is 
applicant for other lands, yet the Standard Oil Co. has contracts for the pur- 
chase of these lands and has been developing them and is in position to claim 
that the development it has done on certain lands in the oil fields was a part 
of the scheme looking toward the development of all these lands listed under 
the " Standard Oil group." In other words, the applicants for patent were 
mere agents of the Standard Oil Co. under its contract of purchase from such 
applicants, and it was the duty of the Standard Oil Co., under its contracts, to 
develop the lands and make the discovery. It would seem, therefore, that the 
Standard Oil Co. is in as good position to claim these lands as w^as the Hono- 
lulu Co. in its case decided by the commissioner. 

While it may be going too far to say that under no circumstances would work 
done outside of the boundaries of a particular subdivision be construed to be 
work leading to the discovery of oil within the meaning of the Pickett Act, I 
do think that none of the work done by the Honolulu Co. can be said to have 
been diligent work done within the meaning of that act on or with relation 
to any of the lands under consideration in the opinion of the commissioner. If 
it be held generally that work of the character done by the Honolulu Co. en- 
titles it to patent for lands upon which no work was done until after the order 
of withdrawal of the 27th of September, 1909, and that such work falls within 
the terms of the Pickett Act, it seems to me, from what I know of the facts, 
though I have not yet investigated all of the facts as fully as I desire to do, 
that each of the companies mentioned in the accompanying list as claiming 
lands therein grouped would be as much entitled to the lands so claimed as is 
the Honolulu Co. entitled to the lands which the commissioner has clear listed. 

I note that the commissioner says, in his opinion in the Honolulu case, that 
it will not be a precedent in certain other cases, but in my judgment this 
statement of the commissioner will have very little effect ; whether it will be 
a precedent or not will depend upon the facts. My Judgment is that the 
decision in the Honolulu case is wrong, both as to the facts in that particular 
case and as to the law, though the facts found by the commissioner be correct. 
Of course if it isn't the law it ought not to stand, and if it is the law it ought 
to apply to all cases where the facts are substantially similar. 

Probably the opinion of Mr. Hay worth that more than 50 per cent of the 
lands adversely reported on would be affected by the precedent established by 
the commissioner in the Honolulu case if that opinion stands is 20 per cent too 
low. I think it hii^hly probable that from 70 i)er cent to 80 per cent of the 
unpatented lands adversely reported on would go to patent if the commissioner 
is correct in his findinjx in the Honolulu case and if that decision is followed 
as a precedent. 
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The commissioner, In his letter to chief of " N," dated December 15, 1915, 
says: 

" The locations upon which possessory rights to all of these claims is based 
were all made prior to the first withdrawal of the land from disposition under 
the mining laws pending field investigation and report as to the validity of 
existing claims." 

The word " locations " was loosely used, as, of course, there can be no loca- 
tion until there is a discovery, and there is no pretense of any discovery on any 
of the lands under consideration by the commissioner prior to the 27th of 
September, 1909. 

The commissioner further says: 

*'A careful field investigation of these lands has been made, with the result 
that a discovery of petroleum in commercial quantity and quality is shown 
to have been made upon each claim and the several locations are found to 
have been made and transferred to the applicant company in good faith by 
associations of eight or more qualified persons." 

(This does not, of course, apply to one of the sections which was not clear- 
listed by the commissioner.) 

Subsequent to the letter of December 15, 1915, the commissioner held that 
the application of the Honolulu Co., under section 2332, was not sufficient. I 
call your attention, in passing, to my letter to the commissioner of September 
3, 1915, in which I suggest that section 2332 applies only in cases where a 
discovery has been made and a mine is being worked, and this kind of posses- 
sion and under these circumstances is continued for the time contemplated by 
the statute (sec. 2332). 

The commissioner, in his opinion in the Honolulu case, quotes from the 
aflSdavit of Mr. William Matson. I think it is sufficient in this connection to 
call attention to the copy of Mr. Hawel's letter to me, Inclosed herein, referring 
to Mr. Matson's affidavit and to the facts established thereby. Mr. HameVs 
letter also sufficiently states the facts with respect to the building of roads and 
the laying of pipe lines by the Honolulu Co. 

The commissioner in his opinion says: 

" Febbuaby, 1909. 

" Preliminary roads had been graded to drilling locations on each quarter sec- 
tion. (That is, prior to February, 1909.) Necessary work in the repair, im- 
provement, and oiling of these roads for heavy use to which they were con- 
stantly put was kept up practically continuously for two years thereafter before 
the road system, used continuously in the development of these particular 
claims, was completed, and this system has ever since been maintained and used 
for the purpose of all the claims in section 14.*' 

As to this, Mr. Hamel says, on page 4 of the letter which he addressed 
to me: 

" A large amount of road was completed and in use prior to September 27, 
1909. This road was completed, running to each section in which the appli- 
cant was interested, and, in nearly every case, within a very short distance 
of the drilling locations on each and every quarter section. The amount of 
road necessary to be built in order to reach the various drilling locations, 
after September 27, 1909, was very small. (See map of roads furnished by 
applicant. ) 

" Some road was constructed by the applicant between September 27, 1909, 
and July 2, 1910. (See road map furnished by applicant.)" 

If, instead of building roads, the Honolulu Co. had been drilling wells on 
each of the quarter sections for which it is making application for patent, 
and had ceased to drill wells and do other work, as it ceased to do road 
work, and had resumed thereafter the drilling of wells at the time that it re- 
sumed work, and had prosecuted the drilling of such wells with no more 
diligence than it prosecuted the doing of road work, it clearly would not have 
been diligently prosecuting work leading to the discovery of oil, and there- 
after continued to do so in the manner necessary to bring it within the 
language or spirit of the Pickett Act. 

Again, the commissioner says : 

"A 2-inch water pipe had been laid from the only* available water supply, 
a well in section 1, to a storage tank on section 10, a distance of some 13,000 
feet and 410 feet elevation, and pump and gasoline engine were installed in a 
building erected for the purpose." 

The 2-inch line pipe here referred to was laid in January, 1909, to section 
10, a patented section, an interest in which was claimed by the Honolulu Co. 
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Nothing further was done on any pipe lines until August 18, 1909, when a 2-inch 
branch line was extended to the northeast quarter of section 14, 8,496 feet in 
length. (Matson's affidavit, p. 7.) That branch line was completed 11 days 
after the matter of ordering the pipe was first taken up by wire. (See Hono- 
lulu letters Nos. 27, 28, 30, 33, 34, 35, and 36. ) 

In March, 1910, the Honolulu Co. established a 40-horsepower engine at Buena 
Vista Lake pumping plant. It was April 16, 1910, before the 4-inch water line 
was substituted for the 2-inch water line leading to section 10. It was in 
March and April, 1910, when the well at the edge of Buena Vista Lake was en- 
larged. It was ill April, 1910, when permission was secured to use water from 
Buena Vista Lake. It was not until February and March, 1910, that storage 
tanks were placed on section 4. It was not until May, 1910, that a water tank 
was built on section 14. It was not until 1911 that an additional 4-inch line 
was laid and a dupliciite pump and a 40-horsepower gas engine was installed. 
It was not until July, 1911, that a pump at a relay station was placed on sec- 
tion 10. 

As will appear from the letter to me from Mr. Hamel under date of February 
14, 1916, the dates when work was done on the respective quarter sections, 
prior to the 27th day of September, 1909, and the dates when other work was 
done after the 27th day of September, 1909, are specifically set out. It was 
therefore unnecessary for the commissioner to deal so much in generalities. 
The specific facts showed that work of building roads ceased, and all work ex- 
cept on section 10, the patented section; and work was abandoned for a suffi- 
cient length of time to prevent the Pickett Act from having any application. 
The work having been abandoned for so long a time, as is indicated by Mr. 
Hamel's letter, the Honolulu Co. would not have brought itself within the 
Pickett Act if it had been actually drilling at the times that it claims, and Mr, 
Hamel finds it was doing this so-called general work. 

The commissioner considered certain matters relating to the alleged general 
work under the heading " 03495-N/2 section 14." I have quoted some of the 
language of the commissioner under that heading. In considering what was 
done on other legal subdivisions, he contents himself by speaking of the general 
work of building and the maintenance of roads, the instalment and extension 
of the water and fuel systems, and the establishment of the necessary build- 
ings, shops and warehouses at the general camp. The general camp is on pat- 
ented section 10. The work of constructing houses on the unpatented sections 
consisted of building assessment shanties and the work of putting up skeleton 
derricks. All of this work on the unpatented sections was done prior to the 
27th of September, 1909; except that after oil was discovered on section 10, 
work was begun on the unpatented sections during the year 1910 and subse- 
quently. No work was done on either of the unpatented quarter sections dur- 
ing the year 1909 except such as was done prior to the 27th day of September, 
1909. It is also true that no work of a general character of any considerable 
amount was done on roads or pipe lines during the fall of 1909 which had any 
relation to any property except the patented section. • It seems to me, there- 
fore, that when the commissioner stated two propositions, as follows, he stated 
questions that did not arise under the facts in the Honolulu case : 

"1. Is preliminary w^ork performed outside the boundaries of a claim (such 
as building roads and pipe lines, the installation of machinery, etc.) under any 
circumstances * work leading to the discovery of oil or gas ' within the meaning 
of the proviso to the act of June 25, 1910? 

" 2. May such work and improvements be in the nature of a common im- 
provement for the benefit of several claims? " 

In view of the fact, in the Honolulu case, .that no work was done in the 
fall of 1909 except such work as was necessary to develop section 10, and in 
view of the further fact that all work which could fairly be stated to relate 
to the unpatented quarter sections had been practically completed before the 
27th day of September, 1909, it seems to me that the legal questions stated by 
the commissioner are moot in the Honolulu case. 

The commissioner asks: 

"What shall be the extent and continuity of operations to constitute dili- 
gence within the meaning of the act and the decisions of the department and 
the courts generally?" 

The idea expressed in the language used in the first proviso of section 2 of 
the Pickett Act was evidently taken from language theretofore employed by 
the courts of California. It had prior to the Pickett Act been held that 
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nothing but discovery could give any right against the United States in favor 
of one who occupied the public lands; but it had also been held by the 
courts of California that as between individuals in certain cases the occu- 
pancy of one person would be protected against the forcible, fraudulent, or 
clandestine entry of another, provided the occupant of the public land was 
prosecuting work leading to discovery of minerals and continued to so prose- 
cute such work. Miller v. Chrisman, 140 Cal., 440, 447 (98 Am. St. Rep., 
63, 73, Pac, 1084.) See same case, 197 U. S., 313; 49 L. Ed., 770. It is fair, 
therefore, to assume that Congress, when it borrowed the idea of the courts 
of California, intended that the construction to be given to these words in 
the Pickett Act should be the construction which had been given to them by the 
California courts. 

Subsequent cases follow the doctrine of Miller v. Chrisman. 

In McLemore v. Express Oil Go. (158 Cal., 559), the Supreme Court said: 

" What the attempting locator has is the right to continue in possession^ 
undisturbed by any form of hostile or clandestine entry while he is diligently 
prosecuting his work to a discovery. This diligent prosecution of the work of 
discovery does not mean the pursuit of capital to prosecute the work. It does 
not mean any attempted holding by cabin, lumber pile, or unused derrick. It 
means the diligent, continuous prosecution of the work, with the expenditure 
of whatever money may be necessary to the end in view." 

In Borgwardt r. McKittrick Oil Co. (1()4 Cal., 650), the court said: 

" But actual possession of the land coupled with continued diligent prose- 
cution of discovery work are essential to his protection. ' What the attempt- 
ing locator has is the right to continue in possession, undisturbed by any form 
of hostile or clandestine entry while he is diligently prosecuting his work to 
a discovery.' * * * Clearly, the mere ' figuring ' with other persons by the 
locator as to what they will charge for the doing of such work, or the making 
of an effort to find some one who will do such work at a price satisfactory to 
the attempting locator, which is the utmost plaintiff's evidence tends to show 
was done, can not be held to constitute a diligent prosecution of the work of 
discovery any more than the pursuit of capital to prosecute such work can be 
held to constitute such diligent prosecution." 

The Supreme Court of Nevada, in the case of the Ophir Silver Mining Co. v. 
Carpenter (4 Nev., 534), defines diligence as "steady application to business 
of any kind, constant effort to accomplish any undertaking." 

The individual who claims the exclusive right to property under these deci- 
sions would have to be in the possession of the particular land in question or 
there could be an entry by another person who desired to disregard his claim. 
Whether or not the diligent and continuous work leading to discovery of oil, 
required by the Pickett Act, contemplated that it should be within the boun- 
daries of the lands claimed, need not necessarily be decided In order to reach 
the conclusion that the commissioner's opinion In the Honolulu case Is errone- 
ous. I shall not pursue the question now as to whether such work must be 
done within the boundary of the particular land claimed In order to bring the 
claimant within the provisions of the Pickett Act. I wish to suggest, however, 
in this connection, that If the rule is once established that work done outside 
of the claim brings the claimant within the provisions of the Pickett Act, it 
would be dlfllcult to protect the Government against fraud. Whether the build- 
ing of a pipe line or the building of a road in 1909 and 1910 was done in 
contemplation of developing one quarter section, or two, or 20-quarter sections, 
must, it seems to me, be largely left for the claimant of the land to testify 
about without fair opportunity of contradiction. Such a rule would, I think, 
open the door to fraud and it is difficult to tell where it would lead. 

I have not undertaken to file an elaborate brief, but merely to make sugges- 
tions with respect to these matters, as I have been advised by Mr. Knaebel that 
he has given the matter attention, and I assume that it is not necessary for me 
to discuss the points uggested by me, and other points which will obviously 
arise, more in detail. If the opinion of the Solicitor General should not be pre- 
pared before I go to Washington, I will then have an opportunity to discuss 
the matter with him if he desires me to do so. I feel, however, that further 
expression of my views will not prove to be necessary. 
I am, very respectfully, yours, 

E. J. Justice, 
Special Assistant to the Attorney General. 
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(The letter of Mr. Hamel referred to in the first paragraph of the 
preceding letter of Mr. Justice is here printed in full, as follows:) 

Depabtment of the Interior, 

General Land Office, 
512 Cu9tomliou%e, San Francisco^ Cal.j February 14, 1816. 

Hon. E. J. Justice, 

Special Assistant to the Attorney General^ 

Post-Office BuUdinOy San Francisco, Cal. 
(Through Mr. George Hay worth, Chief of Field Division). 

Sir: Mr. Hay worth has referred to me your letter of February 7, 1916, 
addressed to him, wherein you state that the Attorney General has asked you 
to furnish to him your understanding of the facts as ascertained in the Hono- 
lulu cases by investigations made in the field by the special agents of the 
General Land Office. In your letter you state : 

" I am anxious in making a report to the Attorney General that I should not 
misunderstand Mr. Hamel's report and that my conclusions as to the specific 
facts found with respect to the various pieces of land involved in the Honolulu 
company's application for patent should be accurate. I request, therefore, that 
Mr. Hamel make for me an abstract of the facts reported by him." 

In accordance with your request and by direction of the Chief of Field Divi- 
sion I am submitting an abstract of the facts reported by me in the various 
reports submitted on the Honolulu cases. In presenting these facts I shall 
first refer to those things of a general nature affecting the entire property. 
As my reports show there is no disagreement as to the actual facts relating 
to the so-called general work; that is, construction of roads, installation of 
water system, fuel lines, etc. As a matter of fact, in the preparation of my 
report, I accepted as true the statements made by the Honolulu company with 
reference to these things. My reports will show, however, that I accepted only 
to a limited extent the conclusions drawn by the applicant from these general 
facts. 

After referring to the work done on this property of a general nature I 
shall refer to the facts as shown by my reports affecting each quarter section. 
In stating that any particular thins: is a fact I desire to be understood as say- 
ing that, in my opinion, such a thing may fairly be assumed to be a fact from 
the evidence accompanying my reports. My reports were written after a 
very careful and fair consideration of all of the evidence. I concluded that 
many of the statements made by the applicant can be controverted, and, on 
the other hand, some statements made to me by others not interested, were not 
accurate. In writing my reports I also took into consideration the interest 
or lack of interest of the person from whom I obtained information. There- 
fore, those things which I may set down as facts are those things which, in 
my opinion, could fairly be established in the event a hearing were held. 

In considering each specific case, I shall take them up in the order in which 
they are listed in the table, which is a part of the map furnished by the 
applicant company, Exhibit 1. The various quarter sections are there listed, 
in accordance with the dates on which actual drilling commenced on the dis- 
covery wells. The list is as follows, arranged in chronological order as above 
stated : 



Serial 

No. 



03495 
05126 
03495 
05134 
05123 
05131 
05133 
05127 
05124 
05130 
05252 
05132 
05128 
05129 
05376 
05374 
06375 



Description. 



NW. i sec. 14 
SE. isec. 4... 
NE.isec. 14. 
NW. i sec. 12 
NW.isec. 8. 
SE. isec. 6... 
SE.isec. 14.. 
SW. isec. 8.. 
SW. J sec. 4. . 
SW. i sec. 14. 
NE.Isec. 8.. 
NE.isec. 4.. 
SW. i sec. 12. 
SE.isec. 8... 
SW. i sec. 6. . 
NW.isec. 6. 
NE.isec. 6.. 



Date actual 

drilling 
comment. 



Feb. 14,1910 
Mar. 1,1910 
May 17,1910 
May 23,1910 
May 28,1910 

Do. 
July 11,1910 
July 29,1910 
Aug. 23,1910 
Sept. 9,1910 
Sept. 23, 1910 
Sept. 28, 1910 
Sept. 30,1910 
Oct. 30,1910 
Dec. 4, 1910 
Jan. 19,1911 
Mai. 3, 1911 



( 
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STATEMENT OF FACTS AS TO GENERAL WOBK, 

1. Occupation, — ^Temporary camp quarters were established on section 10 in 
January, 1909. (Matson affidavit, p. 3.) (Patented section now claimed by 
the Honolulu company.) 

Light lumber for the erection of cabins was hauled to each quarter section 
of the sections above listed, and cabins were completed by March 8, 1909, with 
the exception of the two south quarters of section 4 and the two north quarters 
of section 14. (Matson affidavit, p. 3.) 

On each of the two south quarters of section 4 and the two north quarters of 
section 14 skeleton derricks were placed in the spring of 1909. (Matson affi- 
davit, p. 3.) 

2. Roads. — ^A large amount of road was completed and in use prior to Sep- 
tember 27, 1909. This road was completed, running to each section In which 
the applicant was Interested, and, in nearly every case, within a very short 
distance of the drilling locations on each and every quarter section. The 
amount of road necessary to be built in order to reach the various drilling 
locations, after September 27, 1909, was very small. (See map of roads fur- 
nished by applicant.) 

Some road was constructed by the applicant between September 27, 1909, and 
July 2, 1910. (See road map furnished by applicant.) 

3. Surveys. — Preliminary survey of all section corners, quarter-section cor- 
ners and locations for rigs and cabins was completed in the month of January, 
1909. (Matson affidavit, p. 4.) 

In November and December, 1909, further surveys were made definitely 
establishing section corners, quarter-section corners, etc. (Matson affidavit, p. 
4, and Cook diary.) 

4. Prospect well. — Drilling of a prospect well on section 10 (patented) was 
commenced by the cable method in the month of January, 1909. (Matson affi- 
davit, p. 4.) 

Discovery of gas was made in prospect well on section 10 on June 16, 1909. 
(See map, Exhibit 1.) 

The well developed into a wild gas well, producing an estimated quantity of 
8,000,000 cubic feet per day. (Matson affidavit, p. 5.) 

On September 3, 1909, the services of Mr. John A. Pollard, an expert on gas 
wells, were secured. He succeeded in killing the gas pressure on October 4, 
1909, and was given the superintendency of the property. (Matson affi- 
davit, p. 5.) 

Oil discovered in prospect well PVbruary 1, 1910, with a production of about 
100 barrels daily. (Matson affidavit, p. 5.) 

5. Water system. — ^A 2-lnch preliminary pipe was laid in January, 1909, from 
the water well at the edge of Buena Vista Lake (sees. 1-32-24) to section 10 
(patented section). (Matson affidavit, pp. 6 and 7.) 

A 2-lnch line was completed August 18, 1909, for branch water line to the 
north half of section 14, 8,496 feet in length. (Matson affidavit, p. 7.) 

Honolulu letters Nos. 27, 28, 30, 33, 34, 35, and 36 show that the material for 
this line was ordered, shipped, received, and the line laid and completed 11 
days after the matter was first taken up by wire. 

By the end of March, 1910, a new triplex pump, driven by a 40-horsepower 
gas engine, was installed at the Buena Vista Lake pumping plant. (Matson 
affidavit, p. 7.) 

A 4-inch line pipe was completed from pumping plant to a storage tank (of 
210,000 gallons capacity) on section 10, at an elevation of 410 feet above the 
lake, by April 16, 1910. (Matson affidavit, p. 7.) 

In March and April, 1910, the well at the edge of Buena Vista Lake was 
enlarged. 

Some time in April, 1910, permission was secured from Miller & I^ux to use 
water directly from Buena Vista Lake. (See Dierlox letter.) 

Storage tanks placed on section 4, February-March, 1910. (See Cook diary.) 

Water tank built on section 14, May. 1910. (See Hartman diary.) 

Additional 4-inch line laid and a duplicate pump and 40-horsepower gas 
engine installed and completed in July, 1911. An additional steam pump at 
relay station on section 10 also completed, July, 1911. (Matson affidavit, p. 8.) 

Branch water lines running from various drilling locations were laid at 
various times. These will! be referred to in the statements relating to each 
quarter section. 

The drilling of the prospect well on section 10 revealed the formation of the 
territory. In order to drill in this formation it was found necessary to adopt 
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the rotary method. That plan was adopted in September and October, 1909, and 
John A. Pollard, ^as expert and familiar with the rotary method, employed. 
(Matson affidavit, pp. 5 and 6.) The rotary method requires the continuous 
circulation of mud-laden water. A very large increase in water supply over 
that required for the California or cable method was required. (Matson affi- 
davit, p. 6.) This situation as to the sui»ply of water required was known to 
applicant in September and October, 1909. 

6. Fuel system. — Fuel for use in drilling prospect well on section 10 (pat- 
ented) hauled fnmi Maricopa. (Matson affidavit, pp. 8 and 9.) 

Tlie coming in of the well on the northwest quarter section 14 as a gas well 
on Ai)ril 30, 1910, furnished a fuel supply. (Matson affidavit, p. 9.) 

Substxiuently the well on the southeast quarter section 4 came in as a gas w^ell 
on May 16, 1910, furnishing a sufficient supply of gas, so that there was a gas 
well on the east end of the property and one far enough west to furnish suffi- 
cient gas for work on the entire property, the fuel question thus being solved 
and no longer a burden after May 16, 1910. (Matson affidavit, p. 9.) 

7. Drilling rigs and equipment, — The facts relative to drilling rigs and equip- 
ment, as stated by Mr. Mjitson in his affidavit on pages 9 and 10, will be referred 
to in the statement of facts relative to each quarter section, Some of the state- 
ments by Mr. Matson are amplified by statements made by other persons. 

STATEMENT OF FACTS RELATING TO EACH QUARTER SECTION. 

NW. i sec. 14, M. A. 03495, embraces N. ^ sec. 14. 

Road completed to dEilling location February, 1909. (Matson affidavit.) 

Lumber for skeleton derrick hauled and derrick erected December and Jjinu- 
ary, 1909. (Map, Exhibit 1.) 

Two-inch water line installed from sec. 10 to N. ^ sec. 14, August, 1909. 
(Honolulu letters.) 

Derrick w^as erected August 18, 1909. (Wible memorandum.) 

February 14, 1910, drilling started. (Honolulu map, Exhibit 1.) 

Well 340 feet deep March 6, 1910. (Cook diary.) 

Well 1,260 feet deep April 14, 1910. (Hartman diary.) 

April 30, 1910, well came in as big gas well. (Honolulu map, Exhibit 1.) 

M. A. 05126, SE. i sec. 4. 

Road completed to this drilling location prior to September 27, 1909. (Hono- 
lulu road map.) 

Section corners and lines located, and by February 25, 1909, skeleton derrick 
was erected on SE. \ sec. 4. (Honolulu letter No. 5-8 and Matson affidavit.) 
Distance from well on sec. 10 to rig on SE. i sec. 4, 7,000 feet, measured July 
29, 1909. (Cook diary.) 

Rigged up on SE. \ sec. 4, February 10, 1910. (Wible memorandum.) 
Boiler set February 16, 1910. (Wible memorandum.) 

Cook house and camp placed on section 4, and 5,000-barrel tank being built 
February 17, 1910. (Wible letter No. 9.) 

Two-inch water line completed from sec. 10 to drilling rig on SE. i sec. 4, 
February 20, 1910. (Wible letter No. 10.) 
Actual drilling started March 1, 1910. (Honolulu map. Exhibit 1.) 
Steel tank on section 4 completed March 8, 1910. (Wible letter No. 13.) 
Rotary rigged up on SE. \ sec. 4^ March 12, 1910. (Cook diary.) 
Cable tools changed to rotary, depth 450 feet, SE. \ sec. 4, March 13, 1910. 
(Wible memorandum.) 
Rotary down 1,160 feet, April 2, 1910. (Hartman affidavit.) 
Rotary down 1,600 feet, April 18, 1910. (Hartman affidavit.) 
Rotary down 2,245 feet. May 4, 1910. (Hartman affidavit.) 
Heavy gas pressure struck at 2,250 feet. May 11, 1910. (Hartman affidavit.) 
First discovery of gas May 16, 1910. (Honolulu map. Exhibit 1.) 

NE. \ sec. 14, N. * of sec. 14, embraced in M. A. 03495. 

Road completed to drilling location prior to September 27, 1909. (Matson 
affidavit. ) 

liumber hauled and skeleton derrick erec'ted December, 1908, and January, 
1909. (Honolulu map, E^xhibit 1.) 
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Two-inch pipe line from sec*. 10 to N. i sec. 14 installed August, 1909. 

t Honolulu letters.) 
Derrick beinp: rigged up on northeast quarter, section 14, February 10, 1910. 

<Cook diary.) 
Boiler set at rig May 13, 1910. (Hartnian affidavit.) 

Well spudded in with cable tools ^lay 17, 1910. (Honolulu map, Exhil)it 1.) 
Cable tools removed and rotary installed July 2, 1910. (Hartman affidavit.) 
Rotary down 2,340 feet September 1.1, 1910. (Hartman affidavit.) 
Rotary down 2,730 feet December 6, 1910. (Hartman affidavit.) 
First discovery made September 14. 1910, gas. (Honolulu map, Exhibit 1.) 
Oil struck at 3,014 feet January 3, 1911. (Wible memorandum.) 

M. A. 05134, northwest quarter section 12. 

Road completed to this drilling location prior to Septeml>er 27, 1909. This 
road, however, led to the drilling location in an indirect way. In onler to reach 
the drilling location in the most direct manner from the main camp, section 10, 
a road about a mile in length was constructed between September 27, 1909, 
and July 2. 1910. (Honolulu road map.) 

Section corners and lines had been located and mater iol for cabin hatiled to 
the land prior to January 31, 1909. (Honolulu letter No. 5.) 

Cabin had been erected on the land by February 25, 1909. (Honolulu letters 
S and 9.) 

Lumber had arrived and was being hauled for two rigs on section 12, July 
14, 1909. (Honolulu letter No. 22.) 

Camp consisting of cookhouse and bunk house on the southwest quarter sec- 
tion 12 being built on March 8, 1910. (Wible letter No. 13.) 

On March 10, 1910, statement is made in Wible memorandum that a new 
derrick is up on the southwest corner of the northwest quarter of section 12, 
" where they formerly had a stub." This would indicate that the derrick alleged 
to have been placed in July, 1909, was a stub derrick. 

Skeleton derrick and boiler wei*e standing on nbrthwest quarter section 12, 
March 31, 1910. (Hartman affidavit.) 

Rotary was being installed May 5, 1910. (Hartman affidavit.) 

Pipe line being laid from 5,000-barrel tank on section 14 to section 12, iMay 13, 
1910. (Hartman diary.) 

May 23, 1910, well spudded in on the northwest quarter of section 12. rotary. 
(Honolulu map. Exhibit 1.) 

The statements made in the drilling history show the work on this well to 
have been continuous until first discovery w^as made of gas, February 15, 1911. 
Well was drilled into the oil measure 3,159 feet, casing set on April 19, 1911. 

M. A. 05123, northwest quarter section 8. 

Road was completed to the drilling location on the northwest quarter sec- 
tion 8, prior to September 27, 1909. (Honolulu road map.) 

Section corners and lines had been located and material for cabin hauled 
to the land prior to January 31, 1909. (Honolulu letter No. 5.) 

Cabin had been erected on the land by February 25, 1909. (Honolulu let- 
ter No. 8.) 

According to Honolulu map, exhibit 1, a skeleton derrick was placed on this 
quarter section in July, 1909. The correspondence furnished by the Honolulu 
company shows, however, that rigs at that time were placed on sections 6, 14, 
and 12, but no rig was placed on section 8. (Honolulu letters Nos. 23 and 24.) 

Mr. Cook, in his diary on December 15, 1909, states that rig builders are 
at work on the northwest quarter section 8. (Cook diary.) 

On December 19, 1909, in his letter, Wible letter No. 6, Mr. Cook reports 
as to section 8 that the plan is to put a derrick on each corner of the section, 
four to the section. This Indicates derrick was not placed in July, 1909. 

Derrick up on northwest quarter section 8 and small cookhouse built Feb- 
ruary 22, 1910. (Letter written by Mr. Cook, Wible letter No. 11.) 

Rigging up on northwest corner of section 8 March 15, 1910. Letter written 
by Mr. Cook. (Wible letter No. 14.) 

On March 31, 1910, Mr. Hartman found skeleton rig standing and boiler on 
northwest quarter of section 8. 

Water pipe being laid from the steel tank on section 4 to northwest quarter 
section 8, May 9, 1910. (Hartman affidavit and letter written by Mr. Hart- 
man, Wible letter No. 15.) 
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Gas line being laid to the northwest quarter section 8 and rotary tools being 
installed May 24, 1910. (Wible memorandum, Exhibit 20.) 
Well spudded in May 28, 1910. (Honolulu map, Exhibit 1.) 
The drilling history shows that after being spudded in work was diligently 
prosecuted until first discovery was made on March 20, 1911. 

M. A. 05131, southeast quarter section 6. 

Road was completed to the drilling location on the southeast quarter of 
section 6 prior to September 27, 1909. (Honolulu road map.) 

Section corners and lines had been located and material for cabin hauled to 
the land prior to January 31, 1909. (Honolulu letter No. 5.) 

Cabin had been erected on the land by February 25, 1909. (Honolulu letter 
No. 8.) 

Two rigs ordered for section 6 June 29, 1909. 

Lumber hauled to section 6 July 23, 1909. (Cools diary.) 

On December 19, 1909, Mr. Cook stated in letter that lumber was being 
hauled to the southeast quarter of section 6. (Wible letter No. 6.) 

According to Honolulu map (Exhibit No. 1) rig was placed on the southeast 
quarter of section 6 July, 1909. On December 28, 1909, however, Mr. Cook, in 
a letter to Mr. Wible, referring to the work on section 6, stated : " These new 
rigs they are putting on the corner of the section are just the rigs; that is, 
the engine house and band wheel. Are not putting up the derrick at all." It 
would therefore appear that an error was made by the Honolulu company in 
stating that a rig was placed on the southeast quarter of section 6 in July, 
1909. 

Standard derrick put on the southeast corner of section 6 March 3, 1910. 
(Cook diary.) 

Boiler set between drilling locations on northwest corner of section 8 and 
southeast corner of section 6 for use of both rigs March 15, 1910. (Letter 
written by Mr. Cook to Mr. Wible. (Wible letter No. 14.) 

Getting rig on section 6 in shape to drill as soon as water pipe line com- 
plete. May 15, 1910. (Letter of Mr. Hartman to Mr. Wible. Wible letter 
No. 15.) 

Pipe line from tank on section 4 strung out to rig in corner of section 6, 
May 9, 1910. (Hartman affidavit.) 

Gas line laid to rig on section 6, May 2, 1910. (Wible memo.) 

Rotary tools being installed on section 6 May 24, 1910. (Wible memo. 
Exhibit 19.) 

Well on southeast quarter of section 6 spudded in May 28, 1910. (Honolulu 
map. Exhibit 1.) 

Well 570 feet deep, putting in 12-inch casing, June 16, 1910. (Hartman 
affidavit.) 

Drilling history shows continuous prosecution of work on well on the SE. h 
from the time it was spudded in May 28, 1910, until discovery of gas was 
made, October 21, 1910. 

M. A. 05133, southeast quarter section 14. 

Road was completed to the drilling location on the SE. i of section 14 prior 
to September 27, 1909. (Honolulu road map.) 

Section corners and lines had been located and material for cabin hauled 
to the land prior to January 31, 1909. (Honolulu letter No. 5.) 

Cabin had been erected on the land by February 25, 1909. (Honolulu let- 
ters 8 and 9. ) 

Rig placed on the SE. i of section 14 July, 1909. (Honolulu letters Nos. 
24 and 26 and Honolulu map. Exhibit 1. ) 

Two-inch pipe line installed from section 10 to section 14, presumably for 
water, August, 1909. The installation of this water line was referred to in 
Honolulu letters 29, 30, and 21, and in Mr. Cook's diary. Mr. Cook reports 
the line as completed August 17, 1909, in his diary. 

Mr. Cook in his diary states that gas was turned in in the 2-inch line on sec- 
tion 14 on September 5, 1909. According to Mr. Matson's affidavit, the gas in 
the well on section 10 was not shut off until October 3, 1909. The memoran- 
dum made by Mr. Cook in his diary indicates, however, that some use was 
made of the gas prior to shutting it off. 

Mr. Cook in letter to Mr. Wible (Wible letter No. 1), on November 9, 1909, 
states that they are going to drill on 14 at the new rig. He states there is no 
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boiler there yet. Undoubtedly refers to the SE. i of 14, because that was 
the only new rig on section. 
Mr. Hartman reported a skeleton rig standing on SE. i of 14 on March 31. 

1910, when he arrived on the property. (Hartman affidavit. ) 
Pive-thousand-barrel steel tank built on section 14 May, 1910. (Hartman 

affidavit.) 

Boiler set and rigged up to spud in with cable tools on SE. I of section 14, 
July 8, 1910. (Hartman affidavit.) 

Well spudded in July 11, 1910. (Honolulu map, Exhibit 1.) The date is 
given as July 15, 1910, in Hartman affidavit. 

September 22, 1910, .cable tools removed. (Hartman affidavit.) 

Drilling history shows that on August 22, 1910, at a depth of 550 feet it 
was found the hole was crooked and it was decided to build a new derrick near 
the center of the section. 

In December, 1910, Mr. Hartman reports that the rig on the SE. i of 14 was 
idle, with a man at the derrick during working hours. In his affidavit in 
explanation of this statement, Mr. Hartman states that this man was a watch- 
man, and no work was being done. (Hartman affidavit.) 

The drilling history states that new rig was built on the SE. i of 14, May, 

1911, eight months after it was found that the original hole was crooked and 
after it was decided to build a new derrick. 

New hole completed in June 29, 1911. (Drilling history.) Drilling carried 
on until July 10, 1911. (Drilling history.) 

Trouble encountered with 18" stovepipe, and finally decided to move rig 
again. (Drilling history.) 

Drilling commenced on third hole October 26, 1911. 

Work was continuous until gas measure was drilled into February 6, 1912. 
(Drilling history.) 

First oil measure penetrated at 3,003 feet, September 28, 1912. 

M. A. 05127, southwest quarter section 8. 

Road was completed to within a very short distance of drilling location on 
the southwest quarter of section 8, prior to September 27, 1909. 

Honolulu road map, however, shows a short loop, approximately one-half mile 
in length, constructed between September 27, 1909, and July 2, 1910, reaching 
the three drilling locations near the center of the section. 

Sections corners and lines had been located and material for cabin liauled to 
the land prior to January 31, 1909. (Honolulu letter No. 5.) 

Cabin had been erected on the land by February 25, 1909. (Honolulu letter 
No. 8.) 

Lumber was hauled on the southwest corner of the southwest quarter of sec- 
tion 8 on December 12, 1909. (Letter written by Mr. Cook to Mr. Wible, Wible 
letter No. 5.) 

Applicant alleges that a rig foundation was placed on the southwest quarter 
of section 8 in December, 1909. 

Mr. Cook, in memorandum relating to section 6, explains the character of this 
rig foundation, and states that it consisted of the engine house and band wheel, 
and that the derricks were not put up at all. (Wible memorandum.) 

iiumber hauled for full derrick where stub rigs stood, February 10, 1910. 
(Wible memorandum.) 

A 5,000-barrel steel tank for water, placed on high point on section 4, to fur- 
nish water for sections 4, 6, and 8, on February 17, 1910. (Letter written by 
Mr. Cook to Mr. Wible, Wible letter No. 9.) 

Lumber hauled on section 8 for camp on the ridge on the north line about 
one-half way between the corners, February 17, 1910. (Letter written by Mr. 
Cook to Mr. Wible, Wible letter No. 9. ) 

Cookhouse built on section 8, February 22, 1910. 

Water-pipe line laid from steel tank on section 4 to section 8, May 9, 1910. 
(Hartman affidavit.) 

Gas line laid to section 6 and section 8, May 24, 1910. (Wible memorandum. 
Exhibit 20.) 

Rig lumber was hauled on southwest quarter of section 8 June 16, 1910. 
(Hartman affidavit.) This indicates that rig had not been completed before 
that date. 

June 19, 1910, southwest quarter, section 8, located by C. L. Lyman et al. ad- 
verse to applicant. 
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L'lider date of June 21, 1910, Mr. Hartman reports rig as being erected on 
southwest quarter of section 8. (Hartman affidavit.) 

Well spudded in July 29, 1910. (Hartman affidavit and Honolulu map, Ex- 
hibit 1.) 

Statement of C. L. Lyman is attached to my report on this quarter section. 
He states that he went on this quarter section with men and material for the 
nrst time June 16, 1910. Mr. Hartman, in his diary, as noted above, refers to 
the fact that lumber was being hauled on this quarter section on June 16, 1910. 
It therefore appears probable that the lumber referred to by Mr. Hartman was 
the lumber hauled on the quarter section by Mr. Lyman. 

Drilling history shows that work on the well was then continuous from July 
29, 1910, to September 12. 

Mr. Hartman reports that the cable tools removed and rig was idle on Sep- 
tember 14, 1910. 

According to the drilling history, drilling was resumed December 27, 1910, 
and was continued until March 15, 1911. Mr. Hartman, in his affidavit, reports 
this rig idle in December, 1910. 

According to drilling history, after March 15, 1911, work was delayed by 
<?asing sticking and dropping of tools. Fishing job was done on June 20 and 
lasted till July 12. Work appears to have been continuous from that date until 
February 21, 1912, when oil measure was reached at 2,640 feet. 

Work continued on well after discovery, in effort to make it ccmtinuous pro- 
ducer. It produced oil for about a month, but eventually it was decided to 
make a gas well of it. 

M. A. 05127, southwest quarter section 4. 

Road was completed to drilling location on SW. i of section 4 prior to Sep- 
tember 27, 1909. (Honolulu road map.) 

Section corners and lines had been located prior to January 31, 1909. 
(Honolulu letter No. 5.) 

Two derricks were erected on the S. ^ of section 4 by February 25, 1909. 
(Honolulu letter No. 8.) 

Distance measured from wall on section 10 to rig on section 4, presumably 
SE. i. This was probably for the purpose of water and gas line. (Oook 
diary. ) 

Mr. Cook reported to Mr. Wible that the rig on the SW. i of section 4 was 
being rigged up on February 10, 1910. (Wible memo., Exhibit 17.) 

Mr. Cook ^\Tote Mr. Wible February 17, 1910, that a cook house and camp 
was being erected on section 4 and that a 5,000-barrel steel tank for water was 
being placed on the SW\ corner of section 4 for the purpose of furnishing water 
for sections 4, 6, and 8. (Wible letter 9.) 

Mr. Cook wrote to Mr. Wible on February 20, 1910, that roads were beiu;? 
graded on section 4, and grade made for water tank on SW. corner of section 
4, and that part of the iron was there. On same day Mr. Cook reported thai 
a 2-inch water line was laid from section 10 to the drilling rig on SE. corner of 
4. This same line was presumably used for SW. I of section 4. (Wible letter 
No. 10.) 

The bottom of the new steel tank on section 4 was being laid on February 
22, 1910. (Wible letter No. 11.) 

Mr. Cook reported by letter to Mr. Wible that the steel tank on section" 4 
was completed, March 18, 1910. (Wible letter No. 13.) 

Mr. Hartman reports that when he came to the property the latter part of 
March, 1910, on the SW. i there was a skeleton rig. (Hartman affidavit.) 

Pipe line was laid to water tank on the SW. i of section 4 May 9, 1916. 
(Hartman affidavit.) 

Water pipe line connected up from steel tank on section 4 on May 13, 1910. 
(Hartman diary.) 

Boiler w^as set on well No. 2 on SW\ i of section 4 July 30, 1910. (Hartman 
affidavit. ) 

Well on the southwest quarter of section 4 was spudded in August 23, 1910. 
(Honolulu map, Exhibit 1.) 

Mr. Hartman reports the well was spudded in on a blank date in August. 
(Hartman affidavit.) 

In November 30, 1910, according to Mr. Hartman's affidavit, well on the 
southwest quarter was 1,550 feet deep. 
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According to the drilling history, derrick for this quarter section was 
originally built about 200 feet east of the proper location, making the well come 
on the southeast quarter. It is also stated that it was spudded in on that 
corner. The only evidence as to that is the statement in the drilling history. 
It should be recalled that the lines and corners were surveyed early in 1909 
and again in November, 1909. The drilling history does not state when the 
error was discovered. The drilling history states, however, that derrick and 
rig were moved to new location and drilling actually commenced on the 
southwest quarter on August 23, 1910. (Drilling history.) 

At a depth of 545 feet on September 12 cable tools removed and rotary 
installed. (Drilling history.) 

Work appears to have been continuously carried on with more or less trouble^ 
with the casing, etc., until at a depth of 2,243 feet on May 16, 1911, heavy gas 
was encountered. (Drilling history.) 

Work was continued and oil measure penetrated at 2,640 feet. (Drilling 
history. ) 

M. A. 05130, southwest quarter section 14. 

Road was completed to within a short distance of the drilling location on 
the southwest quarter of section 14 prior to September 27, 1909. A trifle less, 
than one-quarter of a mile of road, however, was constructed between Sep- 
tember 27, 1909, and July 2, 1910. (Honolulu road map.) 

Sections, corners, and lines had been located and material for cabin hauled 
to the land prior to January 31, 1909. (Honolulu letter No. 5.) 

Cabin was erected on the land by February 25, 1909. (Honolulu letters. 
8 and 9.) 

In August, 1909, a 2-inch line was run from section 10 to section 14 for 
water and gas. (Honolulu letters 29, 30, and 31, and Cook diary.) 

Rig foundation was placed on the southwest quarter of section 14 in De- 
cember, 1909. (Honolulu map, Exhibit 1.) 

A 5,000-barrel steel water tank was being built on section 14 in May, 1910.. 
(Hartman affidavit.) 

The water tank on section 14 was reported full of water on May 13, 1910. 
(Hartman diary.) 

Rig was erected on the SW. i of section 14 on July 2, 1910. (Hartman 
affidavit.) 

Boiler was hauled to rig on the SW. i on September 1, 1910. (Hartman 
affidavit.; 

The well on the SW. i of 14 was spudded in September 9, 1910. (Honolulu 
map. Exhibit 1.) 

Mr. Hartman states in his affidavit that the well was spudded in September 
15, 1910. 

The drilling history prepared by the Honolulu Co. shows that work was. 
continued on the well from September 9, 1910, until October 1, 1910, when 16- 
inch stovepipe was set at 480 feet. It is stated in the drilling history that 
because of insufficient water no further work was done until May, 1911, except 
that the derrick was repaired and braced and circulatory system installed. 
(Drilling history.) 

Mr. Hartman in his affidavit, blank date in October, 1910, states that the 
rig on the SW. i of 14 was idle and that a man was at the derrick during 
working hours. In explanation he states that this statement means that 
there was nothing being done on the quarter section, and that the man was 
kept there in the nature of a watchman. 

For a period of seven months, from October 1, 1910, to some time in May, 
1911, the only work done was the repairing of the derrick and installation 
of a circulatory system. (Drilling history.) 

An attempt was made to resume drilling May 29, 1911, but it was found 
the casing was not straight. It was finally decided to move the derrick and 
start new hole. (Drilling history.) 

Derrick moved and rerigged and new hole commence July 20, 1911. (Drill- 
ing history.) 

Work from July 20, 1911, until oil sand, penetrated at 3,160 feet, was prac- 
tically continuous. Discovery made March 5, 1912. (Drilling history.) 

M. A. 05252, northeast quarter section 8. 

Road was completed to the drilling location on the NE. ^ of section 8 prior 
to September 27, 1909. (Honolulu road map.) 
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Section corners and lines had been located and material for cabin hauled 
to the land prior to January 31, 1909. (Honolulu letter No. 5.) 

Cabin had been erected on the land by February 25, 1909. (Honolulu let- 
ter 8. ) 

Honolulu map. Exhibit 1, shows a rig erected on this quarter July, 1909. 

The evidence contained in Honolulu letters 23 and 29 show, however, that the 
lumber for two rigs was placed on section 8 by mistake, subsequently taken 
ofC and moved to section 14. 

Lumber for rig was hauled on the NE. corner of NE. i of section 8 December 
4, 1909. (Cook diary.) 

Mr. Cook in letter to Mr. Wible, dated December 19, 1909, reports rig 
builders at work on rig on NE. corner of section 8. He also refers to the 
fact that lumber was placed on section 8 the summer previous by mistake. 
(Wible letter No. 6.) 

Mr. Cook, in reporting to Mr. Wible under date of December 28, 1909, re- 
ported the rigs which were being erected as consisting only of engine house 
and band wheel. He stated that the derricks were not being put up. (Wible 
memorandum. Exhibit 20.) 

Mr. Cook wrote Mr. Wible on February 22, 1910, that a small cook house was 
built on the NW. i of section 8. (Wible letter No. 11.) 

Water-pipe line laid on steel tank from section 4 to section 8, May 9, 1910. 
(Hartman affidavit.) 

Gas line being laid to sections 6 and 8, May 24, 1910. (Exhibit 20.) 

Rig lumber hauled to the NE. i of section 8 on June 16, 1910. (Hartman 
affidavit.) 

The rig was being erected June 24, 1910. (Hartman affidavit.) 

September 14, 1910, Mr. Hartman states that cable tools were installed on the 
NE. i of section 8. (Hartman affidavit.) 

Well on the NE. i of section 8 was spudded in September 23, 1910. (Hono- 
lulu map. Exhibit 1.) 

Drilling history furnished by the Honolulu company states drilling was car- 
ried on continuously by cable method until October 24 to a depth of 480 feet. 

Mr. Hartman reports that on October 21 cable tools removed to well No. 4 
on the SE. i section 8. (Hartman affidavit.) 

No further work was done on this well until May, 1911, when actual drilling 
was resumed by cable method. (Drilling history.) 

Drilling was stopped according to the drilling history because of lack of 
water and inability to get gas. It should be recalled, however, at this point 
that a discovery of gas had been made on the well on the SE. i of section 4 
on IVIay 16, 1910. 

It is stated in the drilling history that in the period from October 24, 1910, 
to May, 1911, derrick was prepared and circulatory system installed. (Drill- 
ing history.) 

Work from May, 1911, until discovery was made, July 28, 1911, was con- 
tinuous. 

Heavy gas encountered on July 28 at a depth of 828 feet. This gas took 
fire and consumed the derrick. (Drilling history.) 

M. A. 05132, northeast quarter section 4. 

Road was completed to within a mile of the first drilling location on the 
NE. i of section 4, prior to September 27, 1909. 

Road from the main road to the first drilling location was constructed be- 
tween September 27, 1909, and July 2, 1910. Approximately 1 mile of road was 
constructed. (Honolulu road map.) 

Section corners and lines had been located and material for cabin hauled to 
the two north quarters of section 4 prior to January 31, 1909. (Honolulu 
letter No. 5.) 

Cabin had been erected by February 25, 1909. (Honolulu letters Nos. 8 
and 9.) 

Mr. Cook in letter to Mr. Wible, of February 17, 1910, reports that cook 
house and camp are being built on section 4. He also reports that a 5,000- 
barrel steel tank for water is being built on section 4 for the purpose of fur- 
nishing water for sections 4, 6, and 8. (Wible letter No. 9.) 

Mr. Cook wrote Mr. Wible on February 20, 1910, that roads were being 
graded on section 4 and grading being done for water tank on section 4. 
(Wible letter No. 10.) 
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Mr. Cook also advised Mr. Wible by letter of February 20, 1910, that a 
2-incli water line was laid from section 10 to the southeast corner of section 4. 
(Wible letter No. 10.) 

Mr. Cook advised Mr. Wible by letter of February 23, 1910, that the camp 
on section 4 was running, that the bottom was being laid for the new steel 
tank on section 4. (Wible letter No. 11.) 

Mr. Cook advised Mr. Wible by letter of March 8, 1910, that the steel tank 
on section 4 was completed. (Wible letter No. 13.) 

Pipe line was laid to water tank on the SW. i of section 4, May 9, 1910. 
(Hartman affidavit.) 

Water-pipe line connected up from steel tank on section 4, May 13, 1910. 
(Hartman diary.) 

Rig lumber was hauled to the NFi. I of section 4 June 22, 1910. (Hartman 
affidavit. ) 

Rig was being erected July 13, 1910. (Hartman affidavit.) 

Gas and water line piped to rig on the NE. I of section 4, September 14, 
1910. (Hartman affidavit.) 

The well on the NE. i of section 4 was spudded in September 28, 1910. 
(Exhibit 1.) 

Mr. Hartman in affidavit states that the cable tools were removed from 
well No. 4 on section 4, which is the well on the NE. i, November 15, 1910. 
According to the drilling history, drilling was carried on continuously by 
cable method to November 1, and a depth of 392 feet reached when work was 
stopped. The statement made by Mr. Hartman that the cable tools were re- 
moved on November 15, would seem to be an accurate one. 

Under date of December 31, Mr. Hartman reports the rig on the NE. i as 
idle, and he reports it as still idle on March 3, 1911. (Hartman affidavit.) 
Mr. Hartman explains in his affidavit that the statement means that nothing 
was being done on the quarter section. 

According to drilling history, drilling was stopped because of lack of water 
and lack of gas. 

According to drilling history, between November 1 and the early part of 
July, 1911, derrick was repaired and circulatory system installed. (Drilling 
history. ) 

About this time it was discovered, from a well being drilled in section 
34-31-24, that the pitch of the formation was very steep and it seemed inad- 
visable to continue drilling. 

Grading for new derrick began near the center of the section the latter part 
of July, 1911, which was built and rigged up in January and February, 1912. 

Actual drilling commenced by cable method on March 1, 1912. (Drilling 
history. ) 

(Note. — From July, 1911, to January, 1912, is a nmch longer period than is 
generally required for the building and rigging up of a drilling rig. ) 

Actual drilling commenced by cable method March 1, 1912. The work from 
that time until February 16, 1913, when first discovery of oil was made at 
2358 feet was practically continuous. (Drilling history.) 

In considering the delay from November, 1910, to July, 1911, it should be 
remembered that a gas well came in on the SE. i of section 4 on May 16, 
1910. (Exhibit 1.) 

M. A. 05128, southeast quarter section 12. 

Road was completed to within about half a mile of the drilling location on 
this quarter section prior to September 27, 1909. Between September 27-, 1909, 
and July 2, 1910, about half a mile of- road was constructed running from 
section 14 directly east to this location and continuing in a general northerly 
direction for an additional half mile to meet the road running to the drilling 
location on the northwest quarter section 12, constructed prior to September 
27, 1909. (See Honolulu road map.) 

Section corners and lines were located and material for cabin hauled to this 
land prior to January 31, 1909. ( See Honolulu letter No. 5. ) 

Cabin had been erected on the land by February 25, 1909. (Honolulu letter 
Nos. 8 and 9.) 

Lumber for rig was hauled to this quarter section in July, 1909. (Honolulu 
letter No. 26.) 
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Mr. Cook wrote to Mr. Wible on December 30, 1909, that two rigs were being 
placed on section 12, one on the southwest quarter and the other on the north- 
west quarter. (Wible memorandum, Exhibit 18.) 

Mr. Cook advised Mr. Wible by letter, March 8, 1910, camp was being built 
on section 12, consisting of cook house and bunk house on the southwest quar- 
ter. (Wible letter No. 13.) 

Mr. Hartman advised Mr. Wible by letter, under date of May 13, 1910, that 
water was being piped from 5,000-barrel steel tank on section 14 to section 12. 
(Exhibit 18.) 

Lumber was placed on the southwest quarter for rig on July 14, 1910. 
(Hartman affidavit.) 

Rig on the southwest quarter was erected in August, 1910. (Hartman affi- 
davit. ) 

Boiler was set and rig ready to spud on September 1, 1910, on the southwest 
quarter. (Hartman affidavit.) 

Well on the southwest quarter section 12 was spudded in September 30, 1910, 
according to Honolulu map. Exhibit 1. 

Cable tools were removed from the southwest quarter to well No. 3, which 
was on the southeast quarter section 12 on November 12, 1910. (Hartman 
affidavit.) 

On a blank day in December, Mr. Hartman reports the rig on the southwest 
quarter of section 12 as idle, with one man at the derrick during working 
hours. In explanation of this statement Mr. Hartman says that it means there 
was nothing being done on the quarter section and that a man was kept there 
in the nature of a watchman. (Hartman affidavit.) 

According to the drilling history prepared by the Honolulu Co. drilling was 
carried on continuously by cable method from September 30, 1910, to November 
1, 1910, when 16-inch stovepipe casing was landed at 445 feet. Work was 
stopped at this point in order to change to circulator system and because of lack 
of water. (Drilling history.) 

Circulator system was installed and preparations made to resume drilling 
in May, 1911, when it was found that the hole was crooked. It was decided 
to move the derrick and start a new hole. This was accomplished and derrick 
prepared in new location and actual drilling resumed July 14, 1911. (Drilling 
history. ) 

Work from July 14, 1911, until discovery was made, (X'tober 4, 1912, at 2,490 
feet, was carried on continuously, although slowly. Oil sand was penetrated at 
2,232 feet on November 1, 1912. 

M. A. 05129, southeast quarter section 8. 

Road was completed to within a very short distance of the drilling location 
on the SE. i, section 8» prior to September 27, 1909. Approximately one quarter 
of a mile of road was constructed from the main road to this drilling location 
between September 27, 1909, and July 2, 1910. (Honolulu road map.) 

Section corners and lines had been located and material for cabin hauled 
to the land prior to January 31, 1909. (Honolulu letter No. 5.) 

Cabin had been erected on the land by February 25, 1909. (Honolulu letter 
No. 8.) 

Rig foundation was placed on this quarter section in December, 1909. (Hon- 
olulu map, Exhibit 1.) 

Mr. Cook advised Mr. Wible by letter February 22, 1910, that cook house was 
built on NW. h section 8. (Wible letter No. 11.) 

Water-pipe line was laid from steel tank on section 4 to section 8 Mav 9, 
1910. (Hartman affidavit.) 

Gas line was laid to sections 6 and 8 May 24, 1910. (Exhibit 20.) 

Rig was being erected on this quarter section Jinw 26, 1910. (Hartman 
affidavit. ) 

Cable tools were installed October 21, 1910. (Hartman affidavit.) 

Well, on the SE. I sec. 8 was spudded on October 30, 1910, according to 
Honolulu map, Exhibit 1, and on November 2, 1910, according to Mr. Hartman 
in his affidavit. 

Cable tools were removed on November 30, 1910, to the SW. i sec. 6. (Hart- 
man affidavit.) 

According to drilling history, work stopped on the well on the SE. i sec. 8 
November 22, 1910, when the 16-inch stove-pipe casing was landed at 500 feet. 
It is stated that work was stopped because of lack of water and gas. (Drilling 
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history.) It should be recalled that gas was discovered in well in the SE. } sec. 
4 May 16, 1910, in addition to the discovery made prior to that time on sec- 
tion 14. 

According to the drilling history, drilling was not resumed on the SE. i sec. 
8 until August 1, 1911. During this period from November 22, 1910, to 
August 1, 1911, namely, on May 16, 1911, still another gas well had been 
brought in on the SW. 1 sec. 4. According to drilling history, during this 
period from November 22, 1910, to August 1, 1911, derrick was repaired and 
circulator system installed. (Drilling history.) 

The work from August 1, 1911, until discovery of gas was made on March 5, 
1912, was carried on continuously. Work was continued on the well, how- 
ever, until December 18, 1912, when the casing was perforated and the well 
came in as a steady oil producer. 

M. A. 05376, southwest quarter section 6. 

Koad had been completed to within a very short distance of the drilling loca- 
tion on this quarter section prior to September 27, 1909. (Honolulu map.) 

Section corners and lines had been located and material for cabin hauled to 
land prior to January 31, 1909. (Honolulu letter No. 5.) 

Cabin had been erected on the land by February 25, 1909. (Honolulu let- 
ter 8.) 

In July, 1909, lumber for derrick was hauled to section 6. (Honolulu letters 
16, 22, 23, and 26 and Cook diary.) 

According to Honolulu map. Exhibit 3, rig was placed on this quarter sec- 
tion in July, 1909. This is probably an error, because on September 20, 1909, 
Mr. Cook in his diary notes that rig lumber was hauled on section 6, and in a 
letter which he wrote to Mr. Wible December 19, 1909, he reported that lumber 
was being haulded to the northeast and west corners of section 6; that the 
lumber placed on section 6 the summer previous was placed on the northwest 
and east corners, and that the lumber placed on the northwest corner was 
placed there by mistake. (Wible letter No. 6.) 

Mr. Cook advised Mr. Wible by letter of February 17, 1910, that 5,000-barrel 
steel tank for water was being erected on the southwest corner of section 4 to 
supply water for sections 4, 6, and 8. (Wible letter No. 9.) 

Pipe line was strung out to the tank on^ section 4 and also from the tank to 
rigs in corners of sections 8 and 6 May 9, 1910. (Hartman diary.) 

Mr. Hartman in letter to Mr. Wible dated May 15, 1910, reported that 1;he 
pipe line was connected up to the steel tank in the southwest corner of sec- 
tion 4. (Wible letter No. 15. ) 

Mr. Hartman advised Mr. Wible by letter May 24, 1910, that gas line was 
being laid to rigs on section 6. (Wible memo. Exhibit 19.) 

Lumber for rig was hauled to the SW. i sec. 6 June 25, 1910. (Hartman 
affidavit.) 

Rig was being erected July 13, 1910, on the SW. i (Hartman affidavit). 

Two new Scotch marine boilers were set at the center of section 6 and cellar 
dug at rig on the southwest quarter October 21, 1910. (Hartman affidavit.) 

Well on the southwest quarter of section 6 was spudded in December 4,. 

1910, according to Honolulu map. Exhibit 1. 

— = gives the date as December 3, 1910. (Hartman affidavit.) 

According to the drilling history, the well on the southwest quarter, after 
being spudded, was continuously drilled by cable method to January 12, 1911, 
to a depth of 588 feet, where it was decide<l to use the rotary method. DrilK 
ing, however, was not continued with rotary method because of lack of water,, 
and it is also alleged because of lack of gas. 

The drilling history then states that a gas well was completed on March 16, 

1911, on the southeast quarter of section 4, admitting a full supply of gas. As 
a matter of fact, the gas well on the southeast quarter of section 4 was com- 
pleted May 16, 1910, which is many^ months prior to the date the well on the 
southwest quarter of section 6 was spudded in. (Honolulu map. Exhibit 1.) 

According to drilling history, actual drilling was resumed June 1, 1911. 

During the six months' peri9d while the rig was idle, derrick was repaired 
and another boiler added — ^probably about two weeks' work. (Drilling history.) 

Considerable trouble was encountered in the drilling of the well, but from June^ 
1, 1911, until May 25, 1912, when heavy gas was encountered, the work was 
reasonably continuous. (Drilling history.) 

78298—17 ^11 
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M. A. 05374, northwest quarter section 6. 

Road had been completed to the drilling location on this quarter section priov 
to September 27, 1009. (Honolulu map.) 

Section corners and lines had been located and oaaterial for cabin hauled to 
the land prior to January 31, 1909. (Honolulu letter No, 5,) 

Cabin had been erected on the land by February 25, 1909. (Honolulu letter 

No. 8.) 

Mr. Cook advised Mr. Wible by letter December 19, 1909, that lumber was 
being hauled to the southeast and west corners of section 6. He also states 
that lumber was placed on the northwest and east corners the summer previous, 
but that the lumber had been placed on the NW. J by mistake. (Wible letter 
No. 6.) 

According to Honolulu Map Exhibit 1, the so-called rig foundation was 
placed on the NW. i in December, 1909. 

The character of the rigs b^ng placed in December, 1909, or rig foundations 
as referred to by the applicant, are described by Mr. Cook in letter to Mr. 
Wible, dated December 28, 1909, as being engine house and band wheel, and 
that the derricks were not being put up at all. (Exhibit 19.) 

A 5,000-barrel steel tank was placed on section 4 for supplying water to 
sections 4, 5, and 8 February 17, 1910. (Wible letter No. 9.) 

Pipe line to tank on section 4 being strung out, and also from tank to rig 
in corners of section 6, May 9, 1910. (Hartman diary.) 

Water-pipe line connected up to steel tank on section 4 May 15, 1910. (Wible 
letter No. 15.) 

Gas line laid to rig on section 6 (SE. i) May 24, 1910. (Hartman affidavit.) 

Lumber was placed on the NW. i of section 6 for rig June 25, 1910. (Hart- 
man affidavit.) 

Rig on the NW. i of section 6 was erected July 19, 1910. (Hartman affi- 
davit. ) 

Two new Scotch marine boilers set at center of section October 21, 1910. 
(Hartman affidavit.) 

In blank day in October Mr. Hartman reports the fact that a cellar was 
dug at a rig on the NW. i. (Hartman affidavit.) 

In December, 1910, Mr. Hartman reports the rig on the northwest quarter of 
section 6 as still idle and that a man is at the rig at working hours, and under 
date of December 31, 1910, Mr. Hartman reports the well as not yet spudded in. 
In explanation of the statement as to the rig being idle he states that it means 
that there was nothing being done on the quarter section, and that a man was 
kept at the rig in the nature of a watchman. (Hartman affidavit.) 

Well on the northwest quarter of section 6 was spudded in January 19, 1911. 
(Honolulu map, Exhibit 1.) 

Work was carried on continuously until February 7, 1911, and from February 
7 to February 18 the crew and boilers were needed for the purpose of extinguish- 
ing a fire on the southeast quarter of section 6. From that time on the work 
appears to have been continuous, until at a depth of 2,070 feet discovery of gas 
was made on November 25, 1911. (Drilling history.) 

M. A. 05375, northeast quarter section 6. 

Road had been completed to within a short distance of the drilling location 
on this quarter section prior to September 27, 1909. Between September 27, 
1909, and July 2, 1910, however, approximately one-quarter mile of road was 
built from the main road to the center of section 6, reaching three drilling loca- 
tions near the center. (Honolulu road map.) 

Section corners and lines had been located and material for cabin hauled to 
the land prior to January 31, 1909. (Honolulu letter No. 5.) 

Cabin had been erected on the land prior to February 25, 1909. (Hartman 
letter No. 8.) 

Mr. Cook advised Mr. Wible by letter of December 19, 1909, that lumber was 
being hauled to the southeast and west corners of section 6 ; that the summer 
previous lumber was placed on the northeast and east corners. (Wible letter 
No. 6.) 

According to Honolulu map. Exhibit 1, the so-called rig foundation was for 
the northeast quarter of section 6, in December, 1909. 

The character of the so-called rig foundation is described by Mr. CJook in 
letter to Mr. Wible dated December 28, 1909, by stating that It consisted of 
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engine house and band wheel; that the derricks are not being put up at all. 
(Exhibit 19.) 

Mr. Cook advised Mr. Wible by letter of February 17, 1910, that a 5,000-barrel 
steel tank for water for supplying sections 4, 6, and 8 was being constructed. 
(Wible letter No. 9.) 

Pipe line to tank on section 4 was strung out, and also from tank to rig on 
section 6. (SB. i.) May 9, 1910. (Hartman diary.) 

Pipe line connected up to steel tank on section 4 May 15, 1910. (Wible letter 
No. 15.) 

Gas line laid to section 6 (probably SE. J) May 24, 1910. (Hartman affi- 
davit) 

Lumber hauled for rig on northeast quarter section 6 June 25, 1910. (Hart- 
man affidavit.) 

Rig being erected on the northeast quarter of section 6 July 16, 1910. (Hart* 
man affidavit.) 

Two new Scotch marine boilers set at center of section 6, October 21, 1910. 
(Hartman affidavit.) Cellar dug at rig on northeast quarter of section 6 in 
October. (Hartman affidavit.) 

Mr. Hartman reports the rig on the northeast quarter as idle in December, 
1910, and that a man was at the rig during working hours. He also reports 
under date of December 31, 1910, that the well was not yet spudded in. Mr. 
Hartman, in explanation of this statement, states that it means that there was 
nothing being done on the quarter section, and that a man was kept there in the 
nature of a watchman. (Hartman affidavit.) 

The well on the northeast quarter of section 6 was spudded in March 3, 1911.' 
(Honolulu map. Exhibit 1.) 

The drilling history prepared by the Honolulu Co. states that the work was 
continuous from March 3, 1911, to March 28, 1911, when the casing was stuck 
at 440 feet. It was finally loosened, and on April 13 the well was 520 feet deep. 
At this point it was decided to install a circulatory system. Cellar dug, and 
drilling again commenced May 9, 1911. (Drilling history.) 

According to the drilling history, much trouble was encountered, and on 
August 22, a 12-inch bit broke, resulting in long fishing job. 

Casing pulled and derrick moved to start new hole. Derrick practically re- 
built and drilling again started with cable tools, January 1, 1912. (Drilling 
history. ) 

From January 1, 1912, until discovery was made at a depth of 2,361 feet, the 
work was continued to February 15, 1913. 

Work was continued, however, until oil measure was penetrated at 2,470 feet, 
and the well flowed oil March 25, 1913. 

It will be noted from the foregoing statement of facts and from an examina- 
tion of the evidence accompanying my reports on the various quarter sections 
that in the majority of cases the dates furnished by the applicant, as to when 
wells were spudded, pipe lines laid, etc., are practically the same dates stated 
in the evidence secured from other sources. I refer particularly to the diaries 
of Mr. Thomas Cook and Mr. Robert Hartman, and the letters written by 
them, and also the affidavit of Mr. Hartman. For instance, as to the dates of 
spudding in, there is only one case where there is a discrepancy of more than 
two or three days. That instance is as to the NE. i section 4. The Honolulu 
company alleges that they spudded in on that quarter September 28, 1910. Mr. 
Hartman reports the date as November 25, 1910. On the NW. i, for which applica- 
tion has not been made, Mr. Hartman reports the date when the well was spud- 
ded in as September 28, 1910, and the Honolulu company as November 11, 1910. 
A comparison of those dates indicates that Mr. Hartman has placed the date of 
spudding in on the NE. i as the date of spudding in on the NW. i. This is the 
only intsance where there is a discrepancy of more than two or three days. 
The many cases in which the information, particularly as to the dates, 
furnished by the Honolulu company is corroborated by the information fur- 
nished by led me to believe, in writing my reports, that the data and 

information furnished by Messrs. Cook and Hartman, and as shown in their 
diaries, letters, and affidavits, are fairly accurate. The difference between the 
information furni3hed by the applicant copapany and that secured from other 
sources is that the information secured from other sources is much more 
voluminous, in greater detail, and sheds considerable light on situations not 
touched upon by the applicant. I have made this explanation for the reason 
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that the statement of facts shows many references to evidence secured from 
other sources than from the applicant. 

In your letter of February 7, 1916, requesting this abstract of facts, you also 
state : 

" My reading of the decision of the Commissioner of the General Land Office 
in these cases has caused me to feel that there are material facts that were 
overlooked and that undue weight has been given to certain matters of a general 
nature, among these the report of Mr. Martin above referred to. I should 
like to know from Mr. Hamel whether, with his knowledge of the facts, he 
considers this is true." 

As I have previously stated, in writing my reports I tried to be fair and to 
give the applicant the benefit of every doubt. I considered at the time I sub- 
mitted my reports, and still think, I gave all the material facts and indicated 
their relative importance. I tlo not think for one moment that in reaching his 
decision the honorable commissioner overlooked consideration of material facts, 
as stated by me in my reports; but the materiality of facts and their relative 
importance is a matter of conclusion — what I may have considered material 
may have been properly considered immaterial by the honorable commissioner. 

As to whether undue weight has been given to certain matters of a general 
nature is also a matter of conclusion. As to the report of Mr. Martin in these 
cases, it will be noted by a reading of the same that only one date is mentioned 
in the report. Mr. Martin states that on the 12th day of December, 1908, 
development work was commenced on the property, referring to the Honolulu 
property. The report recites all of the general work done on the property. It 
does not state when it was done and where it was done. The report contains 
no information or facts relative to any particular quarter section for the pur- 
pose of determining the relation of the general work, recited in his report, to 
the work of any particular quarter section. 
Very respectfully, 

C. D. EL^MEL, 

Special Agent, General Lamd Offlrce, 

SUPPLEMENTAL MEMORANDUM FOR MB. JUSTICE. 

I have read the statement of Mr. Willis M. Mills, attorney for the Honolulu 
Consolidated Oil Co., made before the Senate Committee on Public Lands, in 
connection with the hearings on the bill known as the leasing bill on February 
11, 1916. The early part of that statement deals with the probable oil-bearing 
character of the Elk Hills and is not pertinent here. 

In his statement, however, Mr. Mills refers to what are known as the Hono- 
lulu cases and the recent clear-listing letter. He has incorporated as a part of 
his statement a statement of the facts, which is a part of his brief, in support 
of the application for mineral patent filed with the General Land ()fiice, wliicli 
we have not seen. The statement of the facts as made by him and as printed 
in the copy of the hearings, from pages 274 to 286, part 2, has just come to our 
.attention by receipt of the copy of the hearings before the Senate Committee on 
Public Lands. 

There are two or three things in connection with the statement of Mr. Mills 
that I desire to call your attention to. In the first place, Mr. Mills appears to 
assume that there is no difference as to the facts. His statement of facts is, in 
part, practically the same statement of facts as included in the affidavit of 
Capt. Matson, attached to my reports, and also attached to some of the applica- 
tions for patents. He assumes that the only difference between the General 
Land Oflioe on the one hand and the Department of Justice and the Navy 
Department on the other is as to the law. As you know, we do not concede 
this. Our contention is that even though the law, as stated in the decision of 
the commissioner, is the law, yet even the facts fairly to be inferred from the 
Matson affidavits do not justify the clear listing of at least 11 out of the 17 
cases clear listed. We do not concede that the other six cases are entitled to 
clear listing, but we do say that it is not so clear they would not be entitled 
to clear listing if the principles laid down in the decision are good. 

Numerous other i)ersons appearing before the committee who have advo- 
cated the patenting of the Honolulu lands have referred to the Honolulu de- 
cision. All of these have assumed the facts were agreed to be as they repre- 
sented them. The only question raised by any of those persons is as to whether 
or not the law was proi)erly Interpreted by that decision. The question, as 
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you will recall, has heretofore been discussed as to the propriety of ordering a 
hearing in these cases for the purpose of determining exactly what the facts 
are in order that the cases might then be adjudicated in exact accordance with 
the law. This is particularly emphasized by a statement made by Mr. Mills in 
his statement of the facts. I refer to the statement on pages 276 and 277 as 
follows : 

" In the construction of this chart (Exhibit B) it was purposed to show the 
amount of preliminary development work accomplished within the physical 
boundaries, as well as the general work performed outside such boundaries in 
aid of the promotion of the general development of the property, as a whole, 
such as graded roads for the hauling of heavy supplies and machinery, con- 
struction of water mains, power plants, fuel lines, etc., and particularly the 
actual conditions existing upon each of said locations on September 27, 1909, 
the date on which the applicant was overtaken by the first presidential with- 
drawal. 

" In view, however, of the decision of the honorable commissioner of the Gen- 
eral Land Office of March 23, 1914 (Appendix, Exhibit H), clear listing for 
patent to the Standard Oil Co., mineral application — 

" * Serial 03401, embracing the southeast quarter of section 18, in the same 
township, based on analogous development work, it was thought desirable, for 
comparison purposes, to extend the chart on certain locations on which ad- 
vanced development had been accomplished down to the month of May, 1910, in 
which month the Standard Oil Co. had just completed the erection of Its drill- 
ing rig. In the month of February, 1909, or 15 months prior to the erection of 
the Standard Oil Co.*s drilling rig aforesaid, the present applicant had fully 
erected and completed four drilling rigs, as follows : 

" * On the northwest quarter of section 14, southeast quarter of section 4, 
northeast quarter of section 14, and the southwest quarter of section 4; and It 
was In full and bona fide occupancy of said locations In the diligent prosecution 
of work looking to the discovery of oil or gas. Fully 10 months prior to the 
completion of the Standard Oil rig referred to the present applicant had com- 
pleted the erection of seven full drilling rigs on locations in the pending appli- 
cations, as follows : 

" * The northwest quarter of section 12, northwest quarter of section 8, south- 
east quarter of section 6, southeast quarter of section 14, northeast quarter of 
section 8, southwest quarter of section 12, southwest quarter of section 6, and 
was in full and bona fide occupancy of said locations in the diligent prosecution 
of the work looking to the discovery of oil or gas. Five months prior to the 
completion of the Standard Oil Co.'s rig referred to the present applicant had 
completed laying and erecting the heavy timbers for the rig foundations on 14 
other locations In the pending applications and others within the general scheme 
of development, viz : On the southwest quarter of section 24, northwest quarter 
of section 26, southwest quarter of section 26, southeast quarter of section 26, 
northeast quarter of section 26, southwest quarter of section 8, northeast quar- 
ter of section 2, southwest quarter of section 14, northeast quarter of section 4, 
southeast quarter of section 8, northwest quarter of section 4, southeast quar- 
ter of section 12, northwest quarter of section 6, and northeast quarter of section 
6, and was In full and bona fide occupancy of said locations In the diligent prose- 
cution of the work looking to the discovery of oil or gas. In other words, prior to 
the completion of the erection of the drilling rig on the Standard Oil Co.'s prop- 
erty involved in said decision the present applicant had fully completed 12 drill- 
ing rigs and had laid the heavy timber foundations for 14 others, or a total of 26 
locations. The present applications are embraced within the 26 locations above 
described. Moreover, before the date of the completion of the Standard Oil 
Co.'s drilling rig the present applicant had brought In two successful wells, one 
on the northwest quarter of section 14, and the other on the southeast quarter 
of section 4, and had actually spudded in wells on four other locations em- 
braced within the pending applications In addition to one on the southwest 
quarter of section 24 not here involved. (See Exhibit B, p. 36.)' " 

It will be noted that Mr. Mills ties various facts in the Honolulu cases to the 
date when the rig was completed on the SE. i of sec. 18, T. 32 S., R. 24 E., 
which quarter section has been patented. The statements made are very mis- 
leading unless one knows not only the facts relating to the SE. i of sec. 18, 
but also the facts relating to the remainder of the section. Briefly the situa- 
tion as to section 18 is as follows: 



166 OIL LAND LEASING BILL. 

The entire section was developed by the Standard Oil CJo. tinder agreement 
secured by E. F. Jones on August 28, 1908, which agreement provided among 
other things that drilling should be started on one quarter section, viz, the 
southwest quarter, as soon as possible, and thereafter drilling should be pro- 
ceeded with upon the other three quarter sections in the event discovery was 
made on the southwest quarter. Under the terms of that agreement a well was 
spudded in on the southwest quarter on May 8, 1909, long prior to the first with- 
drawal, and the discovery actually made on March 25, 1910. Rigs were com- 
pleted and drilling started on the other three quarter sections as follows : 

Rig completed, NW. i April 23, 1910 ; drilling commenced, May 18, 1910. 

Rig completed NB. 1 April 26, 1910 ; drilling commenced. May 16, 1910. 

Rig completed, SE. i May 2, 1910 ; drilling commenced. May 22, 1910. 

The situation as to these four quarter sections is as follows : 

The southwest quarter is embraced in mineral application No. 02513, and is 
patented. 

The southeast quarter is embraced in mineral application No. 03401 and is 
patented. 

The northwest quarter is embraced in mineral application No. 04673. I 
have made adverse report on this quarter section, and charges have been pre- 
ferred on the question of inception of development work and diligent prosecu- 
tion. 

The northeast quarter is embraced in mineral application No. 04674. I have 
made adverse report on this quarter section and charges have been preferred 
on the question of inception of development work and diligent prosecution. 

It will therefore be noted that by May 22, 1910, the Standard Oil Co. was 
actually drilling on each and every quarter section of section 18. If the de- 
cision referred to by Mr. Mills of March 23, 1914, by the Commissioner of the 
General Land Office is to be defended, it can be defended only by relying upon 
the same principles set out in the Honolulu cases. When a comparison is made 
with the Honolulu cases, we find that only three of the wells on the 17 tracts 
clear listed were started drilling prior to May 22, 1910. Three additional wells 
were started, one on May 23 and two on May 28, 1910, so that at the very best 
only six wells were started prior or about the time that the well on the south- 
east quarter of section 18 was started. Eleven of the discovery wells on the 
lands involved in the Honolulu cases were started long after May 22, 1910. It 
therefore appears that on May 22, 1910, the last well on section IS was started 
and the inception work on the entire section was completed, while in the Hono- 
lulu cases out of the 17 discovery wells 11 were started long after the last 
of the inception work on section 18. 

Mr. Mills has isolated the southeast quarter of section 18 and has not referred 
to the fact that it is related to the work on the other three quarters of section 
18. His inclusion, therefore, of the facts relating to the southeast quarter of 
section 18 in his statements of facts relating to the Honolulu cases is very 
misleading. 

Mr. Mills's statement would lead one to believe that the showing made by the 
Honolulu property, in accordance with the principles laid down in the Honolulu 
cases, is much stronger than that made by the Standard Oil Co. on section 18. 
That is not a fact. The Standard Oil Co. can make a much stronger statement 
of fact with respect to section 18 as a claim to clear listing under the principles 
laid down in the Honolulu cases than can the Honolulu Consolidated Oil Co. 

I have prepared this memo at your request in order that the Attorney Gen- 
eral may be able to call to the attention of the commissioner, when the case is 
presented to him, the misleading statements of fact made by Mr. Mills. 

There are, of course, other misleading statements as to the facts, but they are 
those things which have already been presented. 

0. D. Hamel. 



Maech 1, 1916. 

Dear Mr. Attorney General : Confirming my conversation with you relative 

to your letter of February 9, asking for an extension of time If needed with 

relation to the Honolulu Consolidated Co. case, I beg to advise you that If the 

30 days' time Is not sufiicient, of course, I shall be pleased to extend the time. 

Cordially, yours, 

Franklin K. Lane. 

Hon. T. W. Gregory, 

Attorney General, 
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Depabtment of Justice, 
Office of the Attorney General, 

Washington^ D, C, March 2, 1916. 
Hon. Franklin K. Lane, 

Secretary of the Interior. 

Dear Mb. Secretary : I acknowledge receipt of your letter of the 1st confirm- 
ing my conversation with you relative to my letter of February 9, asking for 
an extension of time,, if needed, for consideration of the Honolulu Consolidated 
Co. case. 

I note that you say you will be pleased to extend the time. The 30 days' 
suspension originally granted expires to-day. I think we will conclude our 
work on the opinion within the present week. I would therefore ask you to 
give a further extension of 10 days. I feel reasonably confident that within 
that; time the matter will be concluded, but in case anything should prevent its 
being concluded within that time I will promptly inform you. 
Sincerely, yours, 

T. W. Gregory, Attorney General. 



March 3, 1916. 

Dear Mr. Attorney General: I have your letter of March 2, and in com- 
pliance with your request therein have authorized a further extension of 10 
days in the Honolulu Consolidated Co. case. 
Cordially, yours, 

Franklin K. Lane. 
Hon. T. W. Gregory, 

Attorney General. 



April 1, 1916. 
Hon. Franklin K. Lane, 

Secretary of the Interior. 

Deab Mr. Secretary : Something like three weeks ago Solicitor General Davis 
was called to West Virginia by the serious illness of his father, who lingered 
for quite a while and then passed away. Mr. Davis was out of town for some 
10 days or more, and on his return a few days since was so overwhelmed with 
work in the Supreme Court that we have not been able to take up the final 
draft expressing the conclusions reached by this department in the Honolulu 
Oil Co. matter. 

Under these circumstances I must further crave your generous indulgence 
with the statement that I feel absolutely sure we can complete the work some 
time during the next week. 

I have spoken to Acting Secretary Jones about this matter during your 
absence, but as he tells me you are expected back to-morrow I write you this 
note. 

Sincerely, yours. 



(Subsequent to the receipt of the foregoing correspondence in 
the Honolulu case, requested by the committee, as shown by the 
testimony preceding these letters, the chairman of the Committee 
on Naval Affairs fiirther requested the Attorney General to fur- 
nish the committee with the opinion of Solicitor General Davis, 
mentioned in the four preceding letters. The opinion of the Solici- 
tor General was not furnished, but the letter of the chairman, Ex- 
hibit A, and the reply of the Attorney General, Exhibit B, to- 
gether with the accompanying papers mentioned in his reply. Ex- 
hibits C to E, are here printed in full as follows:) 

Exhibit A. 

Washington, D. C, February i, 1911. 
Hon. T. W. Gregoby, 

Attorney General, Washington, D. C. 

My Deab Mr. Attorney General: The Committee on Naval Affairs is 
agreeable, as requested, to printing letters submitted by your department in 
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the record of recent hearings, provided the record, is made complete in tliis: 
That your letters of March 2, 1916, to Secretary Lane and his reply of March 
3, and your further letter of April 1, 1916, all referring to Mr. Solicitor Gen- 
eral Davis's opinion, then in course of preparation, be supplemented by a 
copy of the Solicitor General's opinion Itself, in re the Honolulu oil case. 

I therefore request for the committee that you send for publication in the 
record such a copy. 

An early compliance is desired, l>ecause the hearings are otherwise ready 
for the printer. 

Very respectfully, 

B. R. Tillman, Chairman. 

Exhibit B. ^ 

Depaetment of Justice, 
Office of the Attoeney Geneeal, 

Washington, D, C, February 5, 1917. 

Hon. B. R. Tillman, 

United States Senate, 

Deae Senatoe: I acknowledge receipt of yours of the 1st in which you say 
that the Committee on Naval Affairs is agreeable, as requested, to printing 
letters submitted by my department in the record of recent hearings, provided 
the record is made complete in this: That my letter of March 2, 1916, to 
Secretary Lane, his reply of March 3, and my further letter of April 1, of the 
same year, be supplemented by a copy of the Solicitor General's opinion itself 
in re the Honolulu Oil case. You request for the committee that I send you 
such a copy for publication in the record. 

I wish to correct any misapprehension which may exist to the effect that 
I have requested the printing in the record of the correspondence between 
myself and the Secretary of the Interior. I recently learned that a portion 
of this correspondence was to be published in the record, and suggested that 
selected portions thereof should not be so published, but that all the letters 
should be published, if any. 

As to the opinion of Solicitor General Davis, I believe your records will be 
completed by copies (1) of the letter addressed to me by C. W. Draper, clerk 
of the Senate Committee on Public Lands, on April 25, 1916, requesting copy 
of the opinion and findings of the Solicitor General, and (2) of my reply to 
Mr. Draper bearing date April 27, 1916, which are herewith inclosed. 

I can add nothing to these, and they state what my position was then, as 
now. 

Yours, truly, 

T. W. Gbegoby, Attorney General. 



Exhibit C. 

United States Senate, 
Committee on Public Lands, 

Washington, D. C, April 25, 1916. 

Sie: I am directed by the Committee on Public Lands of the Senate to re- 
quest from you a copy of the opinion and findings of Solicitor General Davis, 
made about March 3 of this year, in the matter of the Honolulu Oil Co. 
Yours, respectfully, 

C. W. Deapee, Clerk. 
Hon. Attoeney Geneeal, 

Washington, D. C. 



Exhibit D. 

Apeil 27, 1916. 
C. W. Deapee, Esq., 

Clerk Committee on Public Lands, United States Senate. 

Sie: I acknowledge receipt of your letter of April 25 and note the request 
of the committee that I supply it with a copy of " the opinion and findings of 
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Solicitor General Davis, made about March 3 of this year, in the matter of the 
Honolulu Oil Co." 

While always glad to comply with any request of the committee, I regret to 
«ay that I do not feel that I should so so in the present instance. 

The views of this department with reference to the Honolulu Oil Co. matter 
are expressed in my letter to the Secretary of the Interior under date of April 
12, a copy of which I beg leave to inclose. This letter is the result of the joint 
labors of myself, the Solicitor General, the Assistant Attorney General in charge 
of the Public Lands Division, and the special assistant in charge of oil-land 
litigation. It was preceded by a number of .informal memoranda of a confiden- 
tial character designed solely to assist me in reaching a final conclusion, and 
all of which ^ I believe expressed views which underwent some modifications 
from time to time as the discussion progressed. The only document submitted 
to me by the Solicitor General was of this character; and, as it was not pre- 
pared for publication or given out either by him or myself, I must assume 
that in the absence of some impropriety or irregularity its contents remain, 
as intended, a matter of departmental confidence. I am authorized by the 
Solicitor General to say that he concurred in the recommendations which I 
made to the Secretary of the Interior in my letter herewith inclosed. 

I respectfully submit that under the circumstances no useful purpose could 
be served by the transmission to your committee of any preliminary depart- 
mental memoranda. Will you be good enough to advise the committee ac- 
cordingly ? 

Respectfully, 

, Attorney General. 



Exhibit E. 

April 12, 1916. 
Hon. Franklin K. Lane, 

Secretary of the Interior. 

Dear Sib: In accordance with previous correspondence between us I now 
«ubmit to you a statement of the conclusions reached by this department with 
regard to the above-mentioned opinion. Some of the principal questions of law 
presented are involved in pending litigation, and some of them have already 
been argued and submitted on behalf of the Government. Until the courts 
have acted it will be seemly and in every way desirable for executive officials 
to hold their own views in suspense so far as possible. You will understand 
me, therefore, as not intending to be dogmatic in what follows, but as simply 
•expressing the views which, with the light now available, are at present enter- 
tained. These may be summarized as follows: 

1. The proviso of the Pickett Act of June 25, 1910, was passed in response to 
the requests of persons who complained of the withdrawal order of September 
27, 1909, and seems to have fully met the desires of the leading members of the 
committee of oil operators who appeared before the House Committee on the 
Public Lands in May, 1910. and secured the legislation. It provided against 
all possible adverse effect of the withdrawal order upon claimants wlio at its 
date were "in diligent prosecution of worlv leading to discovery of oil," etc., 
and who thereafter so continued. (Juoad such persons, and so long as their 
diligent prosecution of work lasted, the land which they occupied stood as if 
not embraced in the withdrawal. Whether this proviso really added to the 
protection already afforded by the saving provisions of the withdrawal order 
itself or was merely declaratory, is a question which is not involved in the 
present inquiry and need not be discussed. 

2. These persons under the existing law were entitled to enter upon the 
public lands, to survey and mark the portions desired, to explore for oil and 
gas, and upon discovery to take title ultimately by patent. So long as they 
were diligently and in good faith engaged in prosecuting the work of discovery 
they were entitled to possession and to protection against clandestine and 
hostile entry by others. (Miller v. Chrisman, 140 Cal. 440; 197 U. S., 313; 
McLemore v. Express Oil Co., 158 Cal., 559; Borgwardt v. McKittrick, 164 
Cal., 650.) 

The proviso to the Pickett Act protected this explorer's right from the order 
of withdrawal to the same extent and upon the same conditions as it was 
protected by preexisting law against private intruders. 
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3. All work " leading to discovery " need not be performed on the identical 
tract in view, and upon which discovery must ultimately be made to permit 
a location. Indeed, in the search for oil and gas, extraterritorial work, such 
as road making, pipe laying, etc., is frequently, if not customarily, indis- 
pensable. But of course such extraterritorial work, to be availing, must be 
necessary in character and clearly related to the tract in question. To avoid 
abuses, the character, scope, and necessity of such work should be closely 
scrutinized. The pona fides of the explorer would, of course, be weighed in 
the light of the contemporaneous presence or absence of open and notorious 
acts of possession upon the tract itself. 

4. It may be that under exceptional circumstances two or more contiguous 
tracts may constitute what, in the commissioner's opinion, Js styled a " unit 
development," and as such may share the benefit of preliminary work " lead- 
ing to discovery " which is not performed upon either of them. The difficulty 
with this doctrine lies in stating and limiting it so that it may be harmonized 
w^ith the fundamental purpose of the mining law to preserve free and open 
competition and to prevent claimants from monopolizing more land than they 
are actually engaged in exploring. I am not convinced that the limifcitions 
suggested by the commissioner are adequate for this purpose. If the common 
work in progress is no more than would be required, by the rule of diligence, 
to hold a part of the claims in question, is it consistent with the laissez faire 
principle of the mining law^ to permit it to hold a larger number If it be 
answered that such might be the case where the intent is obvious, and where 
sound business judgment would not dictate any more work of the common 
character than is being actually done, it would seem a necessary safeguard 
against fraud to require this intent to be made apparent not only by the 
declaration of the claimant 'but by attendant physical facts. I am of opinion, 
however, that until the courts have decided otherwise, this question whether 
even under these circumstances the work could be accepted as diligent dis- 
covery work adequate for all the claims should be answered in the negative. 
As now advised, after painstaking investigation, I am unable to persuade 
myself that a claimant may make one unit of reasonable diligence — that is 
to say, the amount of reasonable diligence which would be required to hold a 
single claim — sufllce to hold an indefinite number of claims by unifying them 
in his plan of operation. Such an admission would allow the monopoly to 
depend not on what the claimant does but on his intention and desire. The 
beginning of work upon a single road might thus become the means of acquir- 
ing what would amount to an option upon an entire oil field. If the work w^ere 
being done in pursuance of a bona fide plan to follow it up with diligent drill- 
ing, etc. 

Again, it hardly seems possible that a series of claims can be held by working- 
diligently for them seriatim, or by scattering diligence over them, so to speak, 
working now for one alone and again for another. The situation must be 
looked at, of course, from a point of view entirely different from that whicli 
would prevail if the tracts were already under a common, private ownership. 
In that event sound business judgment might dictate that preliminary opera- 
tions should be confined to some one tract and that expenditures upon the re- 
maining tracts should be deferred to await results. Failure to obtain oil at 
the place selected for the first drilling might dictate the abandonment of the en- 
tire enterprise. Success there might not only demonstrate the value of the 
remaining lands, but furnish fuel for subsequent operations. So a single water 
pipe of moderate dimensions, extended in succession to one tract after another, 
might suflEice for drilling on the tracts in sequence, whereas a much larger and 
more expensive pipe line, with branches, or a number of such lines, would be 
required to conduct drilling on all of the tracts contemporaneously. But how- 
ever wise such methods would be from an economic standpoint on the part of 
an absolute owner, I am unable to persuade myself that such foresight and 
economy can be taken as a substitute for the diligence required under the 
mining law as to each tract sought to be held. I do not think tliat under that 
law a tract may be held tentatively to await exploratorj'^ work conducted upon 
another which does not tend directly to exploration upon the former. A search 
for fuel or water on one tract for use, if found, in exploring another is not work 
done in exploration of that other, and this is all the more true if the search 
is conducted entirely outside any of the tracts sought to be grouped as a unit. 

5. The commissioner's opinion undertakes to state in general terms the con- 
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eiderations which should guide in determining whether due diligence has 
existed. Of course this phrase also is one which does not lend itself to exact 
definition, and difficulty in applying any generalizations, no matter how 
elaborate, to a given case can not be avoided. Even where all the facts are 
conceded and fully presented, different minds may well reach different con- 
clusions as to the inferences to be drawn. 

In the instant case it would be manifestly impossible for me to make a finding 
as to facts without reviewing all of the reports and exhibits which were before 
the commissioner, for which time is not available. Moreover, the function of 
finding the facts is, of course, one peculiarly for your department. 

I do, however, venture to suggest that, assuming the facts to be as sum- 
marized in the opinion, there remain grave questions as to the exercise of due 
diligence as to some of the tracts at least, unless, indeed, we adopt what I 
believe to be the impossible rule, thnt all efforts may be suspended^ upon one 
tract while awaiting the success or failure of operations on another. 

I attach hereto the report of Special Agent 0. D. Hamel, dated February 14, 
1916, to Mr. E. J. Justice, special assistant to the Attorney General in charge 
of this California w^ork, which seems to show that at least as to some of the 
lands claimed absolute inactivity prevailed for long periods. I also attach a 
supplemental memorandum made for Mr. Justice by Mr. Hamel and a letter 
from Mr. Justice, dated February 19 last, also a memorandum prepared for me 
by Mr. Mills, the counsel for the Honolulu Consolidated Oil Co. The depart- 
ment furnished Mr. Mills with copies of the Hamel memoranda, first eliminat- 
ing, however, the references to confidential sources of information. These docu- 
ments are sent you with the suggestion that they be all brought to the attention 
of the commissioner in order that he, if so disposed, may review the facts in 
the light which they shed upon the situation. 

If I were to attempt to pass a definite opinion upon this case I should require 
more definite and certain findings of fact than are given by the commissioner in 
his opinion. I should want to know the dates when the work began and when it 
ceased ; how and to what extent it was related to each quarter section claimed ; 
the character of the possession manifested upon each quarter section, etc. 
Precise definition in these ways is, I think, quite necessary in applying the 
law correctly to the facts. 

The decision of the commissioner in this case, if approved, would establish a 
precedent affecting not only the lands included in the applications, which are 
exceedingly valuable, but also, in all probability, many other tracts of oil lands 
claimed by the Government and valued at many millions of dollars. 

You will note that in the opinion of Mr. Justice, shared by Mr. Hamel and 
his superior. Chief of Field Division Hayworth, most of the withdrawn lands, 
including those now in suit, would be affected. While, as I say, I do not under- 
take to pass upon the facts of this case, it seems perfectly clear that the 
gi'anting of patents under the circumstances presented to the commissioner 
would constitute a most far-reaching construction of the proviso in the Pickett 
Act, based upon propositions of law which are open to doubt and have become 
the subjects of divergent opinions, and which yet in its direct and indirect 
results may prove of most serious consequences to the Government. In view of 
this and of the fact that the granting of patent would forever prevent the Gov- 
ernment from asserting any further right to the land, and because there are 
suits brought with the approval of your department, and now pending in 
California, in which judicial construction of the Pickett Act, in its application 
to the facts said to be very similar to the facts of this case, will be obtained, 
I recommend that patents to the lands involved be not issued, or the com- 
missioner's decision approved by you, until those cases have been determined. 
Seven of them have already been submitted for decision. 

I can, of course, not expect you to grant this postponement of you deem it 
inconsistent with your duty to the applicant. In venturing to make the sug- 
gestion, however, I have in mind the facts that no hearing has been had of 
this case and that the special agent who made the examination indicatees that 
there are substantial matters susceptible of proof which are not included in 
the commissioner's opinion. 
Sincerely, yours, 

, Attorney Oeneral, 
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his opinion. I should want to know the dates wlien the worlc began and when 
it ceased; how and to what extent it was related to each quarter section 
claimed ; the character of the possession manifested upon each quarter section, 
etc., etc. Precise definition in these ways is, I think, quite necessary in apply* 
inpf the law correctly to the facts. 

The decision of the commissioner in this case, if approved, would establish a 
precedent affecting not only the lands included in the applications, which are 
exceedingly valuable, but also, in all probability, many other tracts of oil 
lands claimed by the Government and vauled at many millions of dollars. 

You will note that in the opinion of Mr. Justice, shared by Mr. Hamel and 
his superior. Chief of Field Division Hayworth, most of the withdrawn lands, 
including those now in suit, would be affected. While, as I say, I do not under- 
take to pass upon the facts of this case, it seems perfectly clear that the 
granting of patents under the circumstances presented to the commissioner 
would constitute a most far-reaching construction of the proviso in the Pickett 
Act, based upon propositions of law which are open to doubt and have become 
the subjects of divergent opinions, and which, yet, in its direct and indirect 
results may prove of most serious consequence to the Government. In view 
of this and of the fact that the granting of patent would forever prevent the 
Government from asserting any further right to the land, and because there 
are suits brought with the approval of your department and now pending in 
California in which judicial construction of the Pickett Act, in its application to 
the facts said to be very similar to the facts of this case, will be obtained, 
I recommend that patents to the lands involved be not issued, or the commis- 
sioner's decision approved by you, until those cases have been determined. 
Seven of them have already been submitted for decision. 

I can, of course, not expect you to grant this postponement if you deem it 
inconsistent with your duty to the applicant. In venturing to make the sug- 
gestion, however, I have in mind the facts that no hearing has been had of this 
case, and that the special agent who made the examination indicates that there 
are substantial matters susceptible of proof which are not included in the 
commissioner's opinion. 
Sincerely, yours, 

T. W. Gregoby, Attorney General. 



The Secbetaby of the Navy, 

Washinfftony April 14, 1916. 

My Dear Mr. Secretary : I am sending herewith a copy of the letter I sent 
you to-day concerning the oil reserves In California, at the bottom of the first 
page of which you will note I have made a correction. As I signed the letter 
hurriedly just before leaving the office for Cabinet, I did not notice the omission. 
T would thank you If you will see that the original letter Is corrected accordingly. 
Sincerely yours, 

JosEPHUs Daniels. 
Hon. Franklin K. Lane, 

Secretary of the Interior. 



The Secretary of the Navy, 

Washington, April 14, 1916. 

My Dear Mb. Secretary: I have just received a copy of the letter of the 
Attorney General addressed to you on April 12, 1916, In regard to the opinion 
of the Commissioner of the General Land Office rendered December 5, 1915, in 
the case of the Honolulu Consolidated Oil Co. In view of this letter of the 
Attorney General and of the facts as represented In the report of the special 
agent of the General Land Office and the lack of specific findings in the opinion 
of the commissioner, I sincerely hope you will find it consistent with your 
duty to act upon the suggestions of the Attorney General. 

The Navy Department is vitally interested in this case, because the 2,077.45 
acres clear listed by the decision of the Commissioner of the General Land 
Office are in the heart of naval petroleum reserve No. 2, and constitute a large 
percentage of the most valuable part of that reserve, being In fact 28 per cent 
of the proven unpatented land within that reserve. 

It appears certain that If the decision of the commissioner in this case be 
approved it will result not only in the Government's parting with the title to 
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ant but by attendant physical facts. I am of opinion, however, that until the 
courts have decided otherwise this question whether even under those circum- 
stances the work could be accepted as diligent discovery work adequate for 
all the claims should be answered in the negative. As now advised, after pains- 
taking investigation, I am unable to persuade myself that a claimant may make 
one unit of reasonable diligence — that is to say, the amount of reasonable dili- 
gence which would be required to hold a single claim — suffice to hold an in- 
definite number of claims by unifying them in his plan of operation. Such an 
admission would allow the monopoly to depend not on what the claimant doe» 
but on his intention and desire. The beginning of work upon a single road 
might thus become the means of acquiring what would amount to an option 
upon an entire oil field if the work were being done in pursuance of a bona fide 
plan to follow it up with diligent drilling, etc. 

Again, it hardly seems possible that a series of claims can be held by working 
diligently for them seriatim, or by scattering dilig:ence over them, so to speak, 
working Aow for one alone and again for another. The situation must be 
looked at, of course, from a point of view entirely different from that which 
would prevail if the tracts were already under a common private ownership. 
In that event sound business judgment might dictate that preliminary oper- 
ations should be confined to some one tract, and that expenditures upon the re- 
maining tracts should be deferred to await results. Failure to cl>cain oil at the 
place selected for the first drilling might dictate the abandonment of the entire 
enterprise. Success there might not only demonstrate the value of the remain- 
ing land but furnish fuel for subsequent operations. So a single water pipe of 
moderate dimensions, extended in succession to one tract after another, might 
suffice for drilling on the tracts in sequence ; whereas a much larger and more 
expensive pipe line with branches, or a number of such lines, would be required 
to conduct drilling on all of the tracts contemporaneously. But however wise 
such methods would be from an economic standpoint on the part of an absolute 
owner, I am unable to persuade myself that such foresight and economy can be 
taken as a substitute for the diligence required under the mining law as to each 
tract sought to be held. I do not think that under that law a tract may be held 
tentatively to await exploratory work conducted upon another which does not 
tend directly to exploration upon the former. A search for fuel or water on one 
tract, for use if found in exploring another, is not work done in exploration of 
that other ; and this is all the more true if the search is conducted entirely out- 
side any of the tracts sought to be grouped as a unit. 

5. The commissioner's opinion undertakes to state in general terras the 
considerations which should guide in determining whether due diligence has 
existed. Of course this phrase also is one which does not lend itself to exact 
definition, and difficulty in applying any generalizations — no matter how elabo- 
rate — to a given case can not be avoided. Even where all the facts are con- 
ceded and fully presented, different minds may well reach different conclusions 
as to the inferences to be drawn. 

In the instant case it would be manifestly impossible for me to make a find- 
ing as to facts without reviewing all of the reports and exhibits which were 
before the commissioner, for which time is not available. Moreover, the func- 
tion of finding the facts is, of course, one peculiarly for your department. 

I do, however, venture to suggest that, assuming the facts to be as summarized 
in the opinion, there remains grave question as to the exercise of due diligence 
as to some of the tracts at least; unless, indeed, we adopt what I believe to 
be the impossible rule that all efforts may be suspended upon one tract while 
awaiting the success or failure of operations on another. 

I attach hereto the report of Special Agent C. D. Hamei, dated February 14, 
1916, to Mr. E. J. Justice, special assistant to the Attorney General in charge 
of this California work, which seems to show that at least as to some of the 
lands claimed absolute inactivity prevailed for long periods. I also attach a 
supplemental memorandum made for Mr. Justice by Mr. Hamel, and a letter 
from Mr. Justice, dated February 19, last; also a memorandum prepared for 
me by Mr. Mills, the counsel for the Honolulu Consolidated Oil Co. The de- 
partment furnished Mr. Mills with copies of the Hamel memorandum, first elimi- 
nating, however, the references to confidential sources of information. These 
documents are sent you with the suggestion that they be all brought to the 
attention of the commissioner in order that he, if so disposed, may review the 
facts in the light which they shed upon the situation. 

If I were to attempt to pass a definite opinion upon this case I should require 
more definite and certain findings of fact than are given by the commissioner In 
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his opinion. I sliould want to know the dates when tl^e work began and when 
it ceased ; how and to what extent it was related to each quarter section 
claimed ; the character of the possession manifested upon each quarter section, 
etc., etc. Precise definition in these ways is, I think, quite necessary in apply* 
ing the law correctly to the facts. 

The decision of the commissioner in this case, if approved, would establish a 
precedent affecting not only the lands Included in the applications, which are 
exceedingly valuable, but also, in all probability, many other tracts of oil 
lands claimed by the Government and vauled at many millions of dollars. 

You will note that in the opinion of Mr. Justice, shared by Mr. Hamel and 
his superior. Chief of Field Division Hayworth, most of the withdrawn lands, 
Including those now In suit, would be affected. While, as I say, I do not under- 
take to pass upon the facts of this case, it seems perfectly clear that the 
granting of patents under the circumstances presented to the commissioner 
would constitute a most far-reaching construction of the proviso in the Pickett 
Act, based upon propositions of law which are open to doubt and have become 
the subjects of divergent opinions, and which, yet, in its direct and indirect 
results may prove of most serious consequence to the Government. In view 
of this and of the fact that the granting of patent would forever prevent the 
Government from asserting any further right to the land, and because there 
are suits brought with the approval of your department and now pending in 
California in which judicial construction of the Pickett Act, In Its application to 
the facts said to be very similar to the facts of this case, will be obtained, 
I recommend that patents to the lands Involved be not issued, or the commis- 
sioner's decision approved by you, until those cases have been determined. 
Seven of them have already been submitted for decision. 

I can, of course, not expect you to grant this postponement if you deem it 
inconsistent with your duty to the applicant. In venturing to make the sug- 
gestion, however, I have in mind the facts that no hearing has been had of this 
case, and that the special agent who made the examination indicates that there 
are substantial matters susceptible of proof which are not included in the 
commissioner's opinion. 
Sincerely, yours, 

T. W. Greooey, Attorney Oenerul. 



Thk Secretaby of the Navy, 

Washmgton, April 14, 1916, 

My Dear Mr. Secretary : I am sending herewith a copy of the letter I sent 
you to-day concerning the oil reserves In California, at the bottom of the first 
page of which you will note I have made a correction. As I signed the letter 
hurriedly just before leaving the office for Cabinet, I did not notice the omission. 
T would thank you if you will see that the original letter Is corrected accordingly. 
Sincerely yours, 

JosEPHUS Daniels. 
Hon. Franklin K. Lane, 

Secretary of the Interior. 



The Secretary of the Navy, 

Washington, April IJ/y 1916. 

My Dear Mr. Secretary: I have just received a copy of the letter of the 
Attorney General addressed to you on April 12, 1916, in regard to the opinion 
of the Commissioner of the General Land Office rendered December 5, 1915, in 
the case of the Honolulu Consolidated Oil Co. In view of this letter of the 
Attorney General and of the facts as represented in the report of the special 
agent of the General Land Office and the lack of specific findings in the opinion 
of the commissioner, I sincerely hope you will find it consistent with your 
duty to act upon the suggestions of the Attorney General. 

The Navy Department Is vitally interested in this case, because the 2,077.45 
acres clear listed by the decision of the Commissioner of the General Land 
Office are in the heart of naval petroleum reserve No. 2, and constitute a large 
percentage of the most valuable part of that reserve, being in fact 28 per cent 
of the proven unpatented land within that reserve. 

It appears certain that if the decision of the commissioner in this case be 
approved it will result not only in the Government's parting with the title to 
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these lands, but will be cited as a precedent which will eventually adversely 
affect the Government's Interests in many other tracts of public oil lands. 

The Navy requires a large and increasing amount of oil fuel, and, before 
committing itself to the policy, took up the matter of obtaining an oil supply 
with the Interior Department, asking this question in a letter dated March 7, 
1913 : " Would it be wise to rely on these fields for a safe reserve of oil? " 

In your answer, dated March 31, 1913, you said in part : 

"As nearly as can be estimated the privately owned lands within and sur- 
rounding the present naval petroleum reserves will, when developed, result in a 
depletion of the supply in these reserves by not more than 20 per cent. Twenty 
years hence, therefore, and thereafter until the reserves are abandoned or de- 
veloped by the Government, 80 per cent of the present roughly estimated amount 
of 250,000,000 barrels, namely, 200,000,000 barrels, should be available. ♦ * ♦ 

" It is believed that the Department of the Navy may rely upon the reserves 
already existing for a supply of fuel oil for a period greater than the life of any 
battleship to be constructed within the next decade." 

In view of your letter, you will understand that the Navy looks with grave 
concern to the possibility of its being deprived of this means of providing a 
necessity. The Navy used 521,382 barrels of oil in 1915. Every battleship 
added to the fleet will increase the yearly consumption by about 90,000 barrels, 
and the Navy's annual requirement will soon be 1,750,000 barrels. This shows 
the dependence of the Navy upon the oil reserves set aside by the Chief Execu- 
tive. 

In view of the above, and the further fact that some of the principal ques- 
tions of law involved in this case are In process of being decided by the courts 
in cases now pending, it is believed that this department is justified in request- 
ing that your department withhold final action in this matter until the courts 
have acted. 

Sincerely, yours, 

JOSEPHUS DANIEXS. 

The honorable the Secbetast of the Intbbiob. 



Department of the Interior, 
Office of the Commissioner, General Land Office, 

Washington, June 28, 1916, 

[In re applications of the Honolulu Consolidated Oil Co., for mineral patents for lands in 
township 32 south, range 24 east., California, as follows : Visalla 03495, Ni, sec. 14 ; 
Ylsalia 05124, SWi, sec. 4 ; Visalia 05125, NWi, sec. 8 ; Visalla 05126, SE), sec. 4 ; 
Visalla 05127, SW}, sec. S ; Visalla 05129, SEi, sec. 8 ; Visalia 05128, SWi, sec. 12 ; 
Visalia 05130, SWl. sec. 14 ; Visalla 05132, lots 1 and 2 of NEi, sec. 4 ; Visalla 05133, 
SBJ, sec. 14 ; Visalla 05134, NWJ, sec. 12 ; Visalla 05252, NEi, see. 8.] 

The Secmttaby of the Interior. 

Sir : I have to acknowledge herewith, by departmental reference, letter from 
the honorable Attorney General to you under date of April 12, 1916, inclosing 
letter under date of February 19, 1916, from Mr. E. J. Justice, special assistant 
to the Attorney General ; copy of report of Special Agent C. D. Hamel, under 
date of February 14, 1916; copy of supplemental report of Special Agent 
Hamel ; and memorandum of W. N. Mills, attorney for the applicant, all with 
respect to and bearing on the above-entitled subject matter. 

This correspondence arises out of the fact that under date of December 15 
last I signed an office order "clear listing" the above-entitled applications, in 
so far as same involved the question of (a) bona fides of locators, and (&) dili- 
gence of prosecution of development work at time of withdrawal of the lands 
(Sept. 27, 1909), and thereafter to discovery, and referring the cases in question 
to the mineral division of this office for adjudication on the record. According 
to the procedure of this office, the significance of said office order of December 
15, 1915, was that all matters of fact contained in the reports of the special 
agents of this office who had investigated these applications in the field had 
been duly considered, and the conclusion arrived at that the facts and the law 
applicable thereto did not warrant an attack on these applications on either of 
the grounds above mentioned. This conclusion was arrived at only after a 
most careful and painstaking examination of the reports. In accordance with 
the usual practice in this class of cases, copies of this order were promptly 
furnished the Department of Justice, the Navy Department, and the field 
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division at San Francisco. It may be here stated that four other and addi- 
tional applications by the same applicant (Visalia 05131, 05274, 05275, and 
05276, covering all of sec. 6 in said township) were not clear listed, but charges 
were preferred against same on the alleged ground of " dummy " locators, and 
a hearing ordered. 

Thereupon you received a letter from the Attorney General, under date of 
December 21, 1915, transmitting a telegram received from Special Assistant 
E. J. Justice, expressing dissatisfaction with said clear-listing memorandum 
of this office, and urging that if the decision was to stand, in his opinion it 
would probably affect adversely to the Government half of the producing 
unpatented land in the California oil fields. At about the same time you 
also received letters from the Secretary of the Navy requesting that oppor- 
tunity be given that department and the Department of Justice to investigate 
the matter fully before final action should be taken. On December 24, 1915, 
in reply to the Attorney General, you inclosed a copy of the decision of this 
office, stating that it seemed to you to be correct. Under date of January 29, 
1916, the Attorney General wrote you at some length discussing some of the 
legal propositions involved and the claimed far-reaching effect if the rule 
announced were to be followed, and concluded with the recommendation " that 
you do not issue the patents or approve the commissioner's decision until 
more light has been thrown upon the proviso by judicial interpretation, or, if 
that course be deemed inconsistent with your duty to the applicant, that 
you delay action at least until I can examine the case, hearing the applicant's 
attorney, if necessary, form an independent and, I trust, impartial opinion, 
and communicate it to you with the reasons." 

This letter you replied to under date of January 31, 1916, wherein you 
advised the Attorney General that this office had been directed to withhold 
patents until the Attorney General should have opportunity to make the ex- 
amination desired. On request of the Attorney General, the time for this 
purpose was extended until finally he reported his opinion and conclusions in 
said letter of April 12, 1916, which, together with a further communication 
under date of April 14, 1916, from the Secretary of the Navy, are now before 
me for report as per your instructions. 

It is apparent from the Attorney General's opinion that his conclusions are 
at variance with the views expressed by this office as to the construction and 
application of the law; and from his letter and inclosures the contention also 
appears that while this office has not fairly and completely found and stated 
the facts in the case, or drawn the correct conclusions of facts therefrom. 
Notwithstanding the high opinion I have for the views of the Attorney Gen- 
eral, and with all due deference thereto, I feel that the far-reaching impor- 
tance of this case, both to the Government and the oil operators, and the 
principles involved therein, taken in conjunction with the well settled and 
matured conclusions of this office, justifies perfect frankness in response, 
even though my views may not be altogether in harmony with those expressed 
by the Attorney General. 

As a preliminary to the further discussion of this matter, it may be well to 
state in as simple language as possible the main proposition involved in this 
controversy, which is the construction and application of the proviso to the 
act of June 25, 1910 (36 Stat, 847), which reads as follows: 

" That the rights of any person who at the date of any order of withdrawal 
heretofore or hereafter made is a bona fide occupant or claimant of oil or gas 
bearing lands, and who at such date is in diligent prosecution of work leading 
to discovery of oil or gas, shall not be affected or impaired by such order, so 
long as such occupant or claimant shall continue in diligent prosecution of said 
work." 

It will be recalled that the general purpose of this act was to authorize the 
President to make withdrawals of public lands for certain specified purposes. 
Extensive withdrawals had been made, particularly under date of September 
27, 1909, in the oil-bearing areas of California. Large areas of these lands 
withdrawn were covered by placer mining locations, so called ; that is to say, a 
large number of the locations in question had not been perfected and completed 
by actual discovery at the time of the withdrawal of September 27, 1909. Com- 
plaint was made by the operators that in many instances they were in active 
prosecution of drilling or other operations leading to discovery and had 
expended large sums of money for this puri)ose; that as a' result of the with- 
drawal the benefit of such work and development, which, however extensive, 
had fallen short of actual discovery prior to withdrawal, would be entirely lost. 
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It should be remembered in this connection that it is a well-settled proposition 
of the mining law that a person in actual possession and occupancy of a tract 
of public land in area not exceeding that which could be located under the law 
and engaged in actual exploration work will be protected by the courts in such 
possession pending the diligent continuance of such exploratory work as against 
a mei-e intruder, but not, it was considered, as against a withdrawal by the 
Government ; wherefore, to save the investment of this class of operators. Con- 
gress, when it passed the withdrawal act of June 25, 1910, inserted the proviso 
above stated. The question then presented in this case is whether or not this 
applicant for patent was on September 27, 1909, a bona fide occupant or claim- 
ant of oil or gas bearing lands and at such date was in diligent prosecution of 
work leading to discovery of oil or gas and continued such diligent prosecution 
of work to discovery within the meaning and intent of this statute. As a 
simple illustration, if an operator had made a location in other respects legal 
except as to discovery, and on the date of the withdrawal was on the land dili- 
gently drilling a well for the purpose of discovering oil, and he continued in 
such work to discovery, such claim would not be affected by the withdrawal, 
and the operator would be permitted to acquire patent to the land in question, 
whereas, if he had not been in prosecution of work at the date of the with- 
drawal, or, if having been in such prosecution of work at such date, had failed 
to continue same with such diligence as required by the statute to discovery, 
his rights, whatever they might be, would be cut off by the withdrawal. 

In the case before us we have a large operator with a heavy investment, who 
at the date of the withdrawal was proceeding with the development of a group 
of claims several in number. They were not all contiguous by reason of inter- 
vening sections of land owned by others. Generally speaking, they were con- 
tiguous in blocks of four in that the locations were each for a quarter section. 
This operator, instead of developing a single claim, sought to develop a group 
of claims by a comprehensive unit system. The economic and practicable 
development of this group of claims necessitated the building of a system of 
roads to connect the claims and leading to the source of supplies; it further 
necessitated the installation of a water-supply system leading from a source 
some miles away from the group to the group and to each claim included in the 
group. As the development progressed this unit development necessitated the 
installation of further equipment so constructed and connected up as to handle, 
develop, and dispose of the oil and gas products of all the claims in the group. 
This unit development necessitated the performance of a large amount of work 
and the installation of various machinery and equipment not within the actual 
boundaries of many of the claims, and some of it not within the boundaries of 
any of them. As soon as it was practicable under all the circumstances, and 
in the view of this office with all requisite diligence, this operator connected 
up each of the individual claims embraced in the unit development and pro- 
ceded with the development of each of said individual claims or locations, 
eventually resulting in the discovery of oil or gas on each of them. 

Let us assume, for the sake of argument, at this stage of the discussion, as 
found by this office: 

(1) That all the claims in question were owned by this operator at the date 
of the withdrawal and had been so owned for a year or more prior thereto. 

(2) That prior to the withdrawal the operator had expended a large sum 
of money in furtherance of a plan for the common development of the group, 
substantial work and improvements being done and made within the boundaries 
of each claim of the group, as well as outside thereof. 

(3) That the work and development performed without the boundaries of 
the specified claims both before and after withdrawal was of such a character 
as to be dlearly adapted to and intended for the development of the particular 
claims included in this group, and that such fact was clearly apparent from 
the physical acts performed by the operator on the ground. 

(4) That the nature of the common development in the way of structures 
and equipment was consistent and its extent commensurate with the character 
and size of the group of claims to be developed as a unit. 

(5) That this operator was diligently engaged either (a) in the construction 
of improvements, such as roads and pipe lines for the use and benefit of all the 
claims as a group, or (&) in work leading to discovery within each particular 
claim at all times from a date nearly a year prior to the withdrawal to 
discovery. 

Now, under these circumstances is this a case in which this operator was 
proceeding* with the diligence and continuity required by the statute, even 
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though he was not actually and continuously drilling a well within the 
boundaries of each specific claim from a date prior to September 27, 1909, to 
discovery? 

On this state of facts this office held that work performed outside of the 
boundaries of a claim which, when viewed from a practicable business stand- 
point and in accordance with good, approved practice, was necessary for its 
development was just as much " work leading to the discovery of oil or gas " 
within the meaning of the proviso as if it had been performed within the 
boundaries of the claim; and this oflice further held that common work and 
Improvements for the benefit of a group of claims developea and operated as 
a unit and Intended for and adapted to the development of the claims of the 
particular group, and commensurate with the size and character of the group 
•to be developed, were just as satisfactory, and contributed just as much to the 
development of each of the claims of the group as if the operator han built 
a separate and distinct road or run a separate and distinct pipe line to each 
Individual claim and developed same separate and apart from each of the 
others, in an uneconomic and unbusinesslike way and at a much larger ex- 
pense. In other words, it was held that if a 1-inch pipe line Is sufficient to 
supply water for the development of one claim, a single pipe line of double 
the capacity for the development of two claims would equally satisfy the 
requirements of the law. Though from the logic of the situation the conclu- 
sion would seem Inevitable, It will be noted that while in the opinion of the 
Attorney General the diligent construction of the 1-lnch pipe line without the 
boundaries of the one claim for Its development would meet the requirements 
of the law, he has such serious doubts as to the soundness of the latter proposi- 
tion that he l)elleves it should be resolved against the claimant until the 
courts shall hold otherwise, this in part for the reason that the administrative 
officers of the Government would be unable to restrict the application of this 
principle to reasonable and proper cases. 

Still another factor, however, entered into the case, namely, the record dis- 
closes that the claims in question at the time of their development were situ- 
ated several miles from any' supply point for fuel for the purpose of conducting 
drilling and development operations, wherefore It was necessary to haul the 
necessary fuel and other supplies by wagon at heavy expense. Let us assume 
for the purpose of argument that, immediately drilling operations were 
started on one claim, there was a complete cessation — ^though In fact there was 
not — of both the general development work as well as development work on 
the Individual claims of all of the group, except the one on which the first 
well was being drilled, until a fuel supply was developed, whereupon diligent 
development of the balance of the claims was at once resumed. On this propo- 
sition the Attorney General says: 

"A search for fuel or water on one tract for use, if found, in exploring 
another is not work done in exploration of that other." 

In the view of this office this general statement might or might not be true 
In a given case, but is considered that where development of fuel oil on one 
claim for the use and development of other claims at all times owned by the 
operator may be regarded as a necessity to the development of those others, 
in line with sound business Judgment and good economic practice, and pursu- 
ant to a comprehensive scheme for a unit development, not in the operator's 
Ima^nation but clearly indicated by the structures on the ground, all in 
apparent good faith, as in this case, the operator should not be held guilty of 
negligence within the meaning and Intent of the statute, for It Is bellevetl that 
it was neither the Intent nor the purpose of CJongress in enacting the proviso 
in question to require the operator to follow an unusual and wasteful course 
in the continued development of a group of claims In order to meet the require- 
ments of the law. 

The above states and illustrates in a simple way the propositions of law and 
fact involved In this matter. Referring now more particularly to the opinion 
of the Attorney General, it will be noted that in paragraph numbered 2, attention 
is called to what constitutes diligence, and Miller v. Chrisman (140 Gal., 440, 
197 U. S., 313) and other California cases are cited, with the conclusion that the 
" proviso to the Picket Act (act of June 25, 1910) protected the explorer's riglit 
from the order of withdrawal to the same extent and upon the same conditions 
as it was protected by preexisting law against private Intruders." 

In brief, the cases in question hold that where an operator is on the public 
domain engaged In diligent and continuous prosecution of exploratory work 
leading to discovery he will be protected from the encroachments of a mere 
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intruder. I know of nothing held by these cases in any way inconsistent with 
or contrary to the views expressed by this office in the Honolulu case on the 
question of diligence. Moreover, it should be noted that the proviso to the act 
of June 25, 1910, extends its protection to either an occupant or a claimant in 
diligent prosecution of work leading to discovery. All that this office held on 
this point was that such diligence need not necessarily be exercised within the 
boundaries of the particular claims, and this proposition the Attorney General, 
in paragraph 3 of his letter, admits to be correct. 

On the question^ of unit development, the Attorney General states that it 
may be allowed "under exceptional circumstances" with respect to two or 
more "contiguous" tracts, but is of the opinion that until the courts have 
decided otherwise the question should be answered in the negative. On this 
I)oint the Attorney General further states that he is unable to persuade himself 
to believe " that a claimant may make one unit of reasonable diligence — that is 
to say, the amount of reasonable diligence which would be required to hold a single 
claim, suffice to hold an indefinite number of claims by unifying them in its 
plan of operation." 

But that is not this case, nor did the memorandum of this office express any 
such view. On the contrary, it was stated : 

" * Work leading to discovery of oil or gas * may consist of labor and improve- 
ments actually performed and used in the common development of several 
claims, provided it is clearly shown that there exists (a) a common ownership; 
(b) that. the work is of such a character as to be clearly adapted to and 
intended for a unit development; (c) that jthe inclusion of such particular 
claim composing such unit is clearly apparent from the physical facts on the 
ground; and (d) that the nature of the common development is consistent and 
Its extent commensurate with the character and area of the group of claims 
proposed to be developed as a unit." 

And why should the claims constituting the group be required to be con- 
tiguous? The theory of requiring contiguity of lode claims in order to give 
credit for a common improvement is based on the proposition that the charac- 
ter of underground development there required must, from its very nature, be 
broken and disconnected if the claims are not contiguous. The logic of this situa- 
tion, however, is in no way applicable to the common development of a number of 
petroleum placer claims, which may be completely connected up, developed, 
and operated as a unit regardless of whether or not there are common boundary 
lines. Moreover, in the case of lode mining claims both the courts and the 
department have held that a group of such claims may be given credit for a 
common Improvement necessary for their development but not situated on any 
of them. 

Again, the Attorney General states that — 

" It hardly seems possible that a series of claims can be held by working 
diligently for them seriatim or by scattering diligence over them so to speak, 
working now for one or more and again for another." 

But that also is not this case. On the contrary, we said : 

" It does not follow * * ♦ that the mwe progressive development of a 
series of claims one after another, where the claims of the series last developed 
are not directly and necessarily dependent on the prior development of other 
claims in a group, would constitute diligence within the meaning of the act so 
as to offset the effect of an intervening withdrawal." 

As herein above stated, it will be noted that this statement does not agree 
with the view of the Attorney General to the effect that the development of one 
claim may not await the development of another on which the development 
of the one is directly and necessarily dependent, " however wise such methods 
would be from an economic standpoint on the part of an absolute owner." 

The view is several times expressed that the limitations of the application 
of this principle of what may be denominated " extraterritorial work " are not 
worded with such care as to restrict the application of the principle to proper 
cases ; it is also stated that it would be manifestly impossible to make a finding 
of facts without all the reports and exhibits which were before this office. I 
regret this very much, for I had indulged the belief that the Attorney General's 
analysis of the facts would be exceedingly helpful in arriving at a correct 
conclusion in this case, and it may be stated here that in the reports of Mr. 
Hamel, which, by the way, are not the reports we had before us, but subsequent 
reports made at the request of Mr. Justice and with my permission, the letter 
of Mr. Justice, the brief of Mr. Mills, and the memorandum of this office, the 
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Attorney General had before him substantially all the facts which are avail- 
able, except a financial statement which was recently furnished me by the ap- 
plicant's attorney; besides, Mr. Justice has been furnished with copies of all 
reports made to this office. As to whatever defects there may be in our state- 
ment of the limitations of the principle as applied to other cases suffice it to 
say that what we are trying to decide now is whether or not these particular 
claims in this particular case shall or shall not be permitted to go to patent. 

In the Attorney General's letter, in the letters from the Secretary of the Navj% 
and particularly in the letter of Mr. Justice, much attention is devoted to the 
argument that if the rule stated by us in the Honolulu case should be adopted as 
a proper construction and application of the law it would establish a precedent 
which would result in passing to patent probably more than half of the valuable 
tracts of land embraced in pending applications for patents, and which are now 
claimed by the Government. It is urged that the Standard Oil Co., which is at 
all times building roads and pipe lines through the oil districts, would be per- 
mitted to attribute such expenditure to the development of various and sundry 
groups of claims which it has contracts to purchase which otherwise would be 
reserved to the Government by virtue of the Executive order of withdrawal. 
There may be truth in this statement, but if so I am not aware of it, and the 
special agents of this office in their reports have wholly failed to gather the facts 
necessary to support such a conclusion. 

Attention is called particularly to certain groups of claimants or patent appli- 
cants covering a considerable number of claims, some within and some without 
the naval reserves referred to in the memorandum by Chief of Field Division 
Hay worth as cases which are likely to be favorably affected by an application of 
the rule in the Honolulu case. As a matter of fact, our records show that almost 
without exception, on the information furnished by the reports of the special 
agents of this office, adverse proceedings have been directed against these same 
cases, either for dummy locators or for lack of diligence as against the with- 
drawal, or both; in the very few cases in which there were no applications for 
patent, suits have been started by Mr. Justice on information furnished by 
reports of the agents of this office. But even assuming that the principle 
announced would have the far-reaching effect contended for by, Mr. Justice, 
that is not the question. The question is, rather, whether or not these various 
applicants are entitled to patents under a fair and reasonable construction of 
the law, with no particular favors to anybody or fear of anybody. While I know 
of no case even approaching this Honolulu case in its peculiar facts, I am very 
much of the belief that if there are any like this, and the facts are satisfac- 
torily shown, such cases should be passed to patent, regardless of the area 
embraced thereby. 

It is noted that Mr. Justice's letter makes the observation that our clear-list- 
ing memorandum states that this Honolulu case will not be a precedent in other 
cases. We did not so state, nor did we intend to use language susceptible of 
such a construction. We did state that " as a general proposition, what consti- 
tutes diligence must depend upon the facts in each particular case," by which 
we meant that no general rule could be laid down which might fit the varying 
facts of all cases, but that each case must stand or fall on its own facts. But 
this does not mean that the general principles of this case may not be properly 
applied to other cases, if there be such, having a similar state of facts. 

Attention was also called to the fact that seven cases have been tried and 
submitted to the courts and were then pending for decision; that these cases 
all involved the application and construction of the proviso to the act of June 
25, 1910; and that this department should await the construction of the law 
by the courts before proceeding further. Six of these cases have since been 
decided in opinion rendered by Judge Bean under date of May 1, 1916. This 
opinion has been carefully read and reread, and we are unable to find a thing 
in the finding of facts by the court that touches the questions involved in the 
Honolulu case in the remotest degree; moreover, we are unable to find a 
thing in the court's statement of the law on the question of diligence as against 
a withdrawal under the act of June 25, 1910, that is not entirely in harmony 
with the views of this department. The other case that has been tried and is 
still pending for decision is what is commonly known as the Hawk placer case, 
which, after a full and careful hearing and after full presentation and argu- 
ment, was decided adversely to the applicant by this office and the department. 
Presumably we know something of the facts of that case, and there is nothing 
in it in any way applicable to the situation presented in this case. 

It is true that there are some 13 cases pending in the courts which have 
not yet been tried, and in all but three of these same cases this office has 
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preferred charges and ordered hearings on the basis of the information fur- 
nished by the reports of our field service. In the three excepted cases, two 
of them have adverse suits pending and the other awaits a special agent's 
report. It may be that the defense of the principles of our decision in this 
Honolulu case will be interposed in some of these cases, but if it can be inter- 
posed successfully and in accordance with the views of this office, more and 
additional facts will have to be shown as a basis therefor than were disclosed 
by the reports of the field service, on which this office took its action. So far 
as our information goes, all of the cases now pending in the courts might very 
well be determined in favor of the Government without being in any respect 
indicative that this Honolulu case should be so decided. 

In the letters and inclosures from the Attorney General some importance 
seems to be attached to the fact that in this case the operator was able to pro- 
cure title to a patented section (10), centrally located as regards the balance 
of the group* on which the headquarters camp, pumping plants, and other 
structures were located. Though it does not very clearly appear, apparently It 
is the contention that the industry and expenditure on this section should be 
attributed entirely to it alone, with no credit to any of the balance of the claims 
of the group included in the unit development. It is apparent that if our views 
on the two legal propositions involved as above stated are correct, then it could 
make no difference whether the improvements off the claims sought to be pat 
ented were on patented land or otherwise, and their applicability as common im- 
provements in the connection here under discussion would depend entirely on 
their extent, character, design, time they were constructd, and other surround- 
ing facts which go to show the actual purpose and intent for which they were 
installed. 

But, aside from the questions of law involved, by far the most serious objec- 
tion interposed by the Attorney General, and particularly by the letter of Mr. 
Justice, is that this office, in its said memorandum of December 15, 1915, did 
not fairly find and state all of the material facts or draw the correct conclusion 
therefrom. The Attorney General says: 

" If I were to attempt to pass a definite opinion upon this case I should 
require more definite and certain findings of fact than are given by the commis- 
sioner in his opinion. I should want to know the dates when the work began 
and when it ceased, and to what extent it w^as related to each quarter section 
claimed, the character of the possession manifested upon each quarter sec- 
tion," etc. 

Mr. Justice, in his letter, states : " It was therefore unnecessary for the com- 
missioner to deal so much in generalities " ; and further states, in effect, that 
even granting that in a proper case work without the boundaries of the claim, 
or work in the nature of common improvements on several claims, may be prop- 
erly credited toward offsetting the effect of the withdrawal, those questions 
are not involved in the case, for the reason that there was complete cessation 
for a considerable period of any and all kinds of work or development, whether 
on or off the claims, or whether in the nature of a common improvement or an 
improvement for the benefit of a particular claim. As a general proposition we 
must frankly admit that if this in fact be true the action taken by our memo- 
randum of December 15 last was erroneous. 

Because of the peculiar importance of this case the facts were set out in the 
clear-listing memorandum with much greater particularity than is usually the 
case. It should be borne in mind that an analysis of these facts, with respect 
to their relation to the group as a whole and to each particular claim, is a task 
not readily accomplished; on many points, such as specific dates when certain 
work was begun or when certain work was completed, there is no definite in- 
formation available. Capt. Matson's affidavit presumably sets out all of these 
matters in as much detail as is possible from all the information available to 
the company. Special Agent Hamel states that the affidavit appears to be in all 
respects substantially accurate, and also that he was given the privilege of 
making a personal examination of all the books and records of the company. 
In addition to this the special agents have made very careful investigations of 
all other available sources of information, particularly that furnished by certain 
persons heretofore engaged in a private controversy with the Honolulu Co. 
over the title to these lands. It must be understood that this development is an 
extensive one, embracing a considerable area of ground and requiring innumer- 
able different kinds and classes of work and installations of equipment in its 
development, covering a period of from three to five years. It is not to be 
expected that any record would be kept of exactly what was done, what money 
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Road work (Gregg-Pol la rd-Diericx affidavit; Alex WUder's affidavit). 

JUwie, 1909: Drilling on prospect well in section 10 (Matson'8 affidavit). Prospect 
well Dlew out with dry natural gas when drilled to a depth of 1,440 feet (Matson's 
affidavit). 

Road work (Gregg-Pollard-Diericx affidavit). 

July, 1909 : Work on prospect well, section 10. Efforts made to secure services of 
person competent to handle gas problem on section 10 (Matson's affidavit). 

Seven complete drilling rigs, 1 for each of 7 claims, were shipped, hauled, and dis- 
tributed, as completion of roads would permit, and were erected on the different claims 
(Matson's affidavit). 

Note. — These rigs were erected as follows : One each on SE. i and SW. i section 6 ; 
one each on NW. | and NE. i section 8 ; one each on NW. k and SW. I section 12 ; one on 
SE. J section 14 (Honolulu map). 

Road work continued (Gregg-Pollard-Diericx affidavit). 

Pumping plant at Lake burned down (Gregg-Pollard-Diericx affidavit). 

August, 1909 : Work on prospect well, section 10. Efforts made to secure services 
of person competent to handle gas problem on section 10 (Matson's affidavit). 

Survey for water line from section 10 to section 14 completed (Gregg-Pollard-Diericx 
affidavit; Honolulu letters Nos. 33 and 34). 

Orders placed for a quantity of 2-inch line pipe (Favorite's report; Gregg-Pollard- 
Diericx affidavit; Honolulu letter No. 35). 

Two-inch line pipe bought locally was laid and completed on August 18, 1909, for 
branch water lines to drilling locations of section 14, amounting to 8,496 feet of pipe 
(Wible memo.; Matson's affidavit). 

Road work continued (Gregg-Pollard-Diericx affidavit). 

Derrick being erected at gas well of NW. i section 14, August 18, 1909 (Wible memo.). 

September, 1909 : September 3, John A. Pollard was employed to control gas situation 
on section 10 (Gregg-Pollard-Diericx affidavit; Matson's affidavit). 

Work of laying pipe line to N. J of section 14 and other quarter sections was car- 
ried to completion (Favorite's report; Gregg-Pollard-Diericx affidavit). 

Steam pump installed at storage tank on section 10 and connected into line for 
making delivery of water (Qregg-Pollard-Dlericx affidavit). 

Purchased tanks for fuel oil and water for use at the drilling locations (Gregg-Pollard- 
Diericx affidavit) ; and upon delivery, date not given, these were duly installed on 
graded foundations (Gregg-Pollard-Diericx affidavit). 

Temporary camps consisting of canvas tents with wood foundations were constructed 
near each drilling rig on N. | section 14 for use of men engaged in rigging up and 
laying pipe lines, etc. (Gregg-Pollard-Diericx affidavit). 

The rigs on the N. i of section 14 were rebuilt and rebraced (Gregg-Pollard-Diericx 
affidavit). 

Note. — This is said to have been done " during the autumn months." 

Rotary gear and outfit for use on section 14 was ordered, probably in September, 1909 
(Honolulu letter No. 50; Matson's affidavit). 

On or before October 1, 1909, the pumping plant which burned down In July had 
been rebuilt (Favorite's report; Gregg-Pollard-Diericx affidavit). 

Road work continued (Gregg-Pollard-Diericx affidavit). 

October, 1909 : On October 4, 1909, Pollard succeeded In bringing the gas well on 
section 10 under control (Gregg-Pollard-Diericx affidavit; Matson's affidavit). 

Pollard given entire superintendency of the work, with instructions' to complete the 
general scheme of development adopted from the beginning (Matson's affidavit). 

Rebuilding and rebracing derricks on section 14 (Gregg-Pollard-Diericx affidavit). 

Rig iron equipment purchased, with necessary drilling, casing, and sand lines, for the 
use of the gas well on the NW. 4 section 14 (Gregg-Pollard-Diericx affidavit). 

Note. — The affidavits state this was done in October and November, 1909. 

On delivery of material the work of rigging up the derricks was proceeded with (Gregg- 
Pollard-Diericx affidavit) . 

Road work continued (Gregg-Pollard-Diericx affidavit). 

November, 1909 : Drilling on prospect well on section 10 continued (Matson's affidavit) . 

Boilers and drilling engines were purchased in November and Deoembei and installed 
with brick settings and connected up on the N. I of section 14 (Gregg-PoUard-Dlerlcx 
affidavit). 

Additional surveys were made of each quarter section, definitely establishing section 
corners, quarter-se itlon corners, etc. (Matson's affidavit; Cook's diary). 

Rig Iron equipment (Favorite's report), with drilling, casing, and sand lines, were pur- 
chased for use on the NW. i of section 14 (Gregg-Pollard-Diericx affidavit). 

The latter months of 1909 and in January, 1910, heavy timbers and foundations of 
14 more drilling rigs, one for each of 14 claims, were shipped and erected as follows : 
One on the NE. | of section 4 ; one each on the NW. 1 and the NE. J section 6 ; one each 
on the SW. J and the SB. 4 section 8 ; one on the SW. 4 section 14 ; the remaining 8 
were placed on other claims not applied for (Honolulu map). The completion of the 
14 rigs referred to and the shipment of further necessary rigs required was accomplished, 
as the completion of the general water and fuel systems was effected and the erection 
warranted (Matson's affidavit). As to these 14 rigs see also Dierlcx's letter, Exhibit 3. 

Road work continued (Gregg-Pollard-Diericx affidavit). 

December, 1909 : Drilling on prospect well on section 10 continued (Matson's affidavit) . 

Private telephone line installed, connecting the office at the main camp with public- 
telephone exchange at Maricopa, some 9 miles away, by January 1, 1910, and a complete 
system of telephonic communication was established between each drilling well and the 
main camp, office, and warehouse. Branch line to each"" well was constructed before 
drilling commenced. The telephone system was later extended to Taft, Cal. The com 
pleted system covered a distance of 30 miles (Matson's affidavit). 

Boilers and drilling engines were purchased in November and December and con- 
nected up on the N. J of section 14 (Favorite's report) ; Gregg-PoUard-Dierlcx affidavit;. 

Road work continued (Gregg-Pollard-Diericx affidavit). 

January, 1910: Drilling on prospect well on section 10 continued (Matson's affidavil). 

Branch telephone extended to the NW. 4 section 14 (Matson's affidavit). 

Road work continued (Gregg-Pollard-Dlerlcx affidavit). 

Road grading performed (Smith's affidavit). 

February, 1910 : Prospect well on section 10 completed in oil measures (Matson's 
affidavit) . 
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Rigging up derrick to start drilling a gas well on NW. i section 14 February 8, 1910 
tWlble memo.)- Without waiting for delivery of rotary gear ordered from Texas in 
September, parts of a rotary equipment were borrowed from different places and a 
complete rig made up and installed on the NW. | section 14, and drilling commenced 
there February 14, 1910 (Gregg-Pollard-Diericx affidavit). 

Started drilling on NW. J section 14 February 17, 1910 (Wible memo. ; Cook's diary : 
Wlble letter No. 9). 

Drilling for gas on section 14 for fuel for general use (Drilling history; Wible memo.; 
Cook's diary). Drilling continued on gas well on NW. J section 14. 

February, 1910: Storage tank being placed on section 4 (Cook's diary). Grading for 
water tank on section 4 (Hamel's report; Wible letter No. 10). Five- thousand-barrel 
water tank being placed on section 4 (Hamel's report; Wible letter No. 9). 

Water pipe line laid on section 10 to SB. J of section 4 (Hamel's report; Wible letter 
No. 10; Davison's affidavit; Wible memo.). This 5,000-barrel water tank, constructed on 
the SW. k of section' 4, distributes water on sections 4, 6, and 8 (Honolulu map). 

Camp for section 4 established (Hamel's report ; Wible letter No. 9 ; Wible memo. ; Mat- 
son's affidavit; Davison's affidavit). 

New warehouse erected (Wible letter No. 11). 

At work on warehouses (Wible letter No. 12). 

Road work performed (Wood's affidavit ; Gregg-Pollard-Diericx affidavit ; Hamel's re- 
port; Wible letter No. 10). 

Grading out roads on most of the sections (Wible letter No. 12). 

Considerable general road work done (Owens's affidavit). 

March, 1910 : Drilling on section 14 for fuel gas for general use (Drilling History ; 
Wible memo.; Cook's diary). 

From March 7 to March 17 the applicants weVe restrained from drilling by an injunc- 
tion issued on the petition of S. P. Wible and Charles Haberkern, who were endeavoring to 
obtain title to the land under agricultural scrip (Drilling History). 

Drilling on fuel-gas well on NW. 4 section 14 (Wible memo.). 

Well at the edge of Buena Vista Lake enlarged (Hamel's report). 

A new triplex pump, driven by 40-horsepower gas engine, was installed at the lake 
pumping plant (Matson's affidavit). 

Steel tank on section 4 completed (Hamel's report; Wible letter No. 13). This dis- 
tributes water to sections 4, 6, and 8 (Honolulu map). 

Boiler set between drilling locations qn the NW. i section 8 and SE. i section 6 for 
use on both rigs (Hamel's report; Wible letter No. 14). 

Road work continued (Gregg-Pollard-Diericx affidavit). 

Storage tank placed on section 4 (Cook's diary). 

Considerable general road work performed (Owens's affidavit). 

Road work performed (Wood's affidavit). 

April, 1910 : Drilling on section 14 for fuel gas for general use (Drilling History ; 
Wible memo.). 

Well at Buena Vista Lake enlarged (Hamel's report). 

Permission received from Miller and Lux to use water from the Buena Vista Lake 
direct (Hamel's report). 

Pipe-line work continued (Gregg-Pollard-Diericx affidavit). 

A 4-inch pipe line then under order from the east was delivered, laid, and completed 
from the pumping plant to a 210.000-gallon storage plant on section 10 (Gregg-Pollard- 
Diericx affidavit; Matson's affldayit). 

Branch lines were already completed to the SW. | of section 24, a distance of 3i miles, 
and to the SE. } of section 4, a distance of 1 mile, from the central distributing plant 
(Matson's affidavit), at which points wells were already being drilled (Matson's amoavlt). 

Gas well on the NW. i of section 14 completed on April 30, 1910 (Matson's affidavit; 
Drilling History; Hamel's report). 

Road work continued (Gregg-Pollard-Diericx affidavit). 

Considerable general road work performed (Owens's affidavit). 

Road work performed in the spring of 1910 (Banes's affidavit). 

Prior to May 31, 1910, there was expended $256,748.91 in development work on this 
property (Honolulu letter, dated May 10, 1916, to W. N. Mills, ana ledger chart there- 
with). 

May, 1910 : Struck big gas well on NW. I section 14. This will be used to supply other 
drilling rigs (Wible memo.).. 

Gas line to be laid from gas well on NW. J section 14 to NB. J section 14, May 13, 1910 
(Wimble memo.). 

May 13. 1910, gas line being laid from gas well on NW. I section 14 to the NB. I of 
section 14 (Hartman's diary). Gas probably piped to the NW. k of section 12 In May, 
1910 (Hamel's report). 

Gas well on NW. | section 14 now supplies all wells now drilling in the Buena Vista 
hills (Hartman's affidavit). Connections made and gas line run to boiler at drilling loca- 
tion on NE. corner section 14, May 17, 1910 (Matson^s affidavit). 

Gas line from NW. i section 14 extended to pumping plant on lake, date not given, but 
presumed to be In May, 1910 (Honolulu map). 

Gas from well on NW. | section 14 piped over to section 24 (Wlble letter No. 15; 
Hamel's report). This line touches the SW. i and the SB. \ of section 14 (Honolulu 
map). 

Gas line laid from section 14 to sections 4, 6, and 8 (Wlble memo.; Hamel's report; 
Hartman's affidavit). 

A 5,000-barrel steel water tank placed on section 14 (Hamel's report; Hartman*s diary; 
Honolulu map). 

Water pipe from steel tank on section 14 to the NW. i of section 12 (Wible memo.). 

Note. — This pipe furnishes water for the NW. 4 and the SW. i of section 12 (Honolulu 
map). 

The 5,000-barrel steel water tank placed on section 14 distributes water to sections 12, 
14, 24, and 26 (Honolulu map). This tank was filled with water May 13, 1910 (Hamel's 
report; Hartman's diary). 

Water pipe from section 10 extended to steel water tank on SW. } section 4 (Hamel's 
report; Hartman's affidavit). Water pipe lines extended from steel tank on section 4 to 
section 8 May 9, 1910 (Hamel's report; Hartman's affidavit; Hartman's diary). 

Water pipe laid from steel tank on se^'tion 4 to sections 6 and 8 (Hamel's report ; 
Hartman's diary; Wlble memo.). 
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Water pipe connected up from steel water tank on section 4 to NB. I of section 4 
(Hamel's report; Hartman^s diary). 

The water tank on the SW. I of section 4 distributes water to sections 4, 6, and 8 
(Honolulu map). 

Boad work continued (Gres^-PoUard-Dlerlcx affldaylt). 

Pipe-line work continued (Orefg-PoUard-Dlericz afBdaTlt). 

Bxpendltures : Wells, |57,639.83 ; water system, $33,022.75 ; gas lines, $2,874.71 ; build- 
ings and equipment, $20,470.16 ; total expenditures, $114,007.44 ; material on hand, 
$82,287.27 (Honolulu letter of May 10. lOloT to W. N. Mills and ledger chart therewith). 

June, 1910: Road work continued (Gregg-Pollard-Diericz affldaylt). 

Work on gas well on section 4 continued (Drilling history). 

The gas from well on section 4 was used when ayailable (March, 1911) for develop- 
metit of sections 4, 6, and 8 (Matson's affidavit). 

Expenditures : Wells, $44.102.70 ; water system, $2,224.64 ; gas lines, $3,063.22 ; build- 
ings and equipment, $9,398.69 ; total expenditures, $69,679.05 ; material on hand, 
$68,924.46 (Honolulu letter of May 10, 1916, to W. N. Mills and ledger chart therewith). 

July. 1910: Road work continued (Gregg-Pollard-Diericx affidavit). 

Work on gas well on section 4 continued (Drilling history). 

The gas from well on section 4 was used when available (March, 1911) for develop- 
ment of sections 4, 6, and 8 (Matson's affidavit). 

Expenditures : Wells, $24.667.90 ; water system, $3,829.60 ; gas lines, $4,444.60 ; build- 
ings and equipment, $1,598.52 ; total expenditures, $34,540.52 ; material on hand, 
$47,040.01 (Honolulu letter of May 10, 1916, to W. N. Mills and ledger chart therewith). 

August, 1910: Road work continued (Gregg-Pollard-Diericx affidavit). 

Work on ^as well on section 4 continued (Drilling history). 

The gas from Well on section 4 was used when available (March, 1911)) for develop- 
ment of sections 4. 6, and 8 (Matson's affidavit). 

Expenditures : Wells, $28.146.11 ; water system, $1,417.92 ; gas lines, $279.06 ; build- 
ings and equipment, $2,214.25 ; total expenditures, $32,057.34 ; material on hand, 
$39,170.35 (Honolulu letter of May 10, 1916, to W. N. Mills and ledger chart therewith). 

September, 1910 : Gas and water lines piped to the NE. i of section 4 (Hamel's report; 
Hartman's affidavit). 

Work on gas well on section 4 continued (Drilling History). 

The gas from well on section 4 was used when available (March, 1911) for develop- 
ment of sections 4, 6, and 8 (Matson's affidavit). 

Road work continued ((Jregg-Pollard-Dierlcx affidavit). 

Expenditures : Wells, $21,385.94 ; water system, $951.92 ; gas lines, $2,227.17 ; build- 
ings and equipment, $3,164.16; total expenditures, $27,729.19; material on hand, $45,- 

109.26 (Honolulu letter of May 10, 1916, to W. N. Mills and ledger chart therewith). 
October, 1910: Work on gas well on section 4 continued (Drilling History). 

The gas from well on section 4 was used when available (March, 1911) for develop- 
ment of sections 4, 6, and 8 (Matson's affidavit). 

Road work continued (Gregg-Pollard-Diericx affidavit). 

Expenditures : Wells, $19,404.89 ; water system, $3,715.49 ; gas lines, $2,156.51 ; build- 
ings and equipment, $8,624. .30 ; total expenditures, $33,900.69 ; material on hand, $42,- 
627.42 (Honolulu letter of May 10, 1916, to W. N. Mills and ledger chart therewith). 

November, 1910: Road work continued (Gregg-Pollard-Diericx affidavit). 

Work on gas well on section 4 continued (Drilling History). 

The gas well on section 4 furnished fuel-gas when available (March, 1911) for de 
velopment of sections 4, 6, and 8 (Matson's affidavit). 

Expenditures: Wells, $14,116.92; water system, $683.87; gas lines, $102.00; build- 
ings and equipment, $581.65 ; total expenditures, $15,484.44 ; material on hand, $53,- 

455.27 (Honolulu letter of May 10, 1916. to W. N. Mills and ledger chart therewith). 
December, 1910: Road work continued (Gregg-Pollard-Diericx affidavit). 

Work on gas well on section 4 continued (Drilling History). 

The gas from this well when available (March, 1911) was used for development of 
sections 4, 6, and 8 (Matson's affidavit). 

Expenditures: Wells, $21,319.72; water s.vstem. $862.19; gas lines, $427.49; build- 
ings and equipment, $636.20 ; total expenditures, $23.245.60 ; material on hand, $39,- 
565.46 (Honolulu letter of May 10, 1916, to W. N. Mills and ledger chart therewith). 

January, 1911 : Road work continued (Gregg-Pollard-Diericx affidavit). 

Work on gas well on section 4 continued (Drilling History). 

The gas from this well when available (March, 1911) was used for development of 
sections 4, 6, and 8 (Matson's affidavit). 

Expenditures : Wells, $7,458.38 ; water system, $609.91 ; gas lines, $74.45 ; buildings 
and equipment, $301.55 ; total expenditures, $8,444.29 ; material on hand. $42,749.24 
(Honolulu letter of May 10, 1916, to W. N. Mills and ledger chart therewith). 

February, 1911 : Road work continued (Gregg-Pollard-Diericx affidavit). 

Work on gas well on section 4 continued (Drilling History). 

The gas from this well when available (March, 1911) was used for development of 
sections 4, 6, and 8 (Matson's affidavit). 

Expenditures : Wells, $16,646.23 ; water system, $300.81 ; gas lines, $56.94 ; buildingB 
and equipment, $846.88; total expenditures, $17,850.86; material on hand, $40,060.10 
(Honolulu letter of May 10, 1916, to W. N. Mills and ledger chart therewith). 

March, 1911 : Work on gas well on section 4 continued (Drilling History). 

The gas from the well on the SE. J of section 4 became available on March 16, 1911 
(Drilling History). 

When this gas became available it was used for all woi*k on sections 4, 6, and 8, and 
the original well on the NW. i of section 14 was used to supply the main camp and for 
the drilling and development work on the east end of the property (Maston's affidavit). 

Expenditures : Wells, $15,055.17 ; water system. $94.29 ; gas lines, $8.39 ; buildings 
and equipment, $589.63 ; total expenditures, $15,747.48 ; material on hand, $30,802.70 
(Honolulu letter of May 10, 1916, to W. N. Mills and ledger chart therewith). 

April, 1911 : Expenditures — Wells, $36.289.64 ; water system. $1,195.83 ; gas Ilne«, 
$8.33 ; buildings and equipment, $625.50 ; total expenditures, $38,119.30. Material on 
%and, $25,023.30 (Honolulu letter of May 10, 1916, to W. N. Mills, and ledger chart 
l^ereTfrith ) 

May, 1911 : Expenditures — Wells, $25,650.57 ; water system, $1,330.48 ; gas lines, 
$27.60 ; buildings and equipment, $649.76 ; total expenditures, $27,658.41. Material on 
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hand, $20,071.23 (Honolulu letter of Hay 10, 1916, to W. N. Mills, and ledger chart there- 
with). 

June, 1911 : Expenditures — Wells, $23,958.37 ; water system, $8,566.86 ; gas lines, 
$65.13: buildings and equipment, $2,231.77; total expenditures, $34,822.13. Material on 
hand, $26,911.26 (HonoJ^lu letter of May 10, 1916, to W. N. Mills, and ledger chart 
therewith ) . 

July, 1911 : Additional 4-inch water line laid from pumping plant at the edge of 
Buena Vista Lake to section 10; 40-hor8epower engine and duplicate pump installed at 
pumping station at the lake (Matson's affidavit). 

Additional steam pump installed at relay station on section 10 (Matson's affidavit). 

Domestic water line approximately 4 miles in extent (Honolulu map) had been com- 
pleted at this time (Matson's affidavit). 

Additional water became available from central supply station in July, 1911 (Matson's 
affidavit). 

Expenditures — Wells, $25,436.28; water system, $888.35; gas lines, $247.49; buildings 
and equipment, $392.79 ; total expenditures, $26,964.81. Material on hand, $18,473.48 
(Honolulu letter of May 10, 1916ito W. N. Mills, and ledger chart therewith). 

August, 1911 : Expenditures — Wells, $20,959 ; water system. $1,180.99 ; gas lines, 
$363.05 ; buildings and equipment, $313.73 ; total expenditures, $22 816.77. li^terial on 
hand, $19,849.32 (Honolulu letter of May 10, 1916, to W. N. Mills, and ledger chart 
therewith). 

September, 1911 : Expenditures — Wells, $13,925.48 ; water system, $122.22 ; gas lines, 
$440.96 ; buildings and equipment, $472.05 ; total expenditures, $14,960.71 ; material on 
hand, $19,849.32 (Honolulu letter of May 10, 1916, to W. N. Mills, and ledger chart 
therewith ) . 

October,* 1911 : Expenditures — Wells, $17,236.18; water system, $235.39; gas lines, 
$363.05 ; buildings and equipment, $313.73 ; total expenditures, $22,816.77. Material on 
hand, $19,849.32 (Honolulu letter of May 10, 1916, to W. N. Mills, and ledger chart 
therewith). 

November, 1911 : Expenditures — Wells, $21,200.41 ; water system, $208.25 ; gas lines, 
$1,025.10 ; buildings and equipment, $215.73 ; total expenditures, $22,649.49 ; material 
on hand, $10,691.92 (Honolulu letter of May 10, 1916, to W. N. Mills and ledger chart 
therewith). 

December, 1911 : Expenditures — Wells, $21,646.62 ; water system, $155.59 ; gas lines, 
$805.33 ; buildings and equipment, $751.15 ; total expenditures, $23,358.69 ; material on 
hand, $9,890.06 (nonolulu letter of May 10, 1916, to W. N. Mills and ledger chart 
therewith). 

January, 1912 : Expenditures — Wells, $27,634.64 ; water system, $1,167.64 ; gas lines, 
$38.56 ; buildings and equipment, $609.60 ; total expenditures, $29,450.44 ; material on 
hand, $42,757.62 (Honolulu letter of May 10, 1916, to W. N. Mills and ledger chart 
therewith). 

February, 1912 : Expenditures — Wells, $24,718.68 ; gas lines, $807.02 ; buildings and 
equipment, $323.34 ; total expenditures, $25,849.04 ; material on hand. $38,546.52 
(Honolulu letter of May 10, 1916, to W. N. Mills and ledger chart therewith). 

March, 1912 : Expenditures — Wells, $20,551.60 ; water system, $2,045.22 ; gas lines. 
$1,648.65; buildings and equipment, $883.34; total expenditures, $25,128.81; material 
on hand, $51,222.44 (Honolulu letter of May 10, 1916, to W. N. Mills and ledger chart 
therewith). 

April, 1912: Expenditures — Wells, $10,685.72; water system, $452.68: buildings and 
equipment, $98.98; total expenditures, $11,237.38: material on hand, $50,979.19 (Hono- 
lulu letter of May 10, 1916, to W. N. Mills and ledger chart therewith). 

May, 1912 : Expenditures — Wells, $8,789.46 ; water system, $119.83 ; gas lines, $48.46 ; 
buildings and equipment, $162.02 ; total expenditures, $9,119.77 : material on hand, 
$55,306.03 (Honolulu letter of May 10, 1916, to W. N. Mills and ledger chart there- 
with). 

June, 1912 : Expenditures — Wells, $5,548.43 ; water system, $88.16 ; gas lines, $9.22 | 
buildings and equipment, $261,45 ; total expenditures, $5,907.26 : material on hand, 
$51,177.41 (Honolulu letter of May 10. 1916, to W. N. Mills and ledger chart there- 
with). 

Julv, 1912 : Expenditures — Wells, $5,028.37 ; gas lines, $47.73 ; buildings and equip- 
ment,' $87.76 ; total expenditures, $5,163.86; material on hand, $50,108.08 (Honolulu 
letter of May 10, 1916, to W. N. Mills and ledger chart therewith). 

August, 1912 : Expenditures — Wells, $6,939.70 ; water system, $80.93 ; gas lines, $2.98 : 
buildings and equipment, $890.29 ; total expenditures, $7,913.90 ; material on hand, 
$43,601.41 (Honolulu letter of May 10, 1916, to W. N. Mills and ledger chart there- 
with) 

September, 1912 : Expenditures— Wells, $4.127.37 ; gas lines, $1,050.00 ; buildings and 
equipment, $761.24 ; total expenditures, $5,938.61 ; material on hand, $46,876.57 (Hono- 
lulu letter of May 10, 1916, to W. N. Mills and ledger chart therewith). 

October, 1912 : Expenditures — Wells, $7,609.37 ; water system, $346.72 ; gas lines. 
$2,311.15 ; buildings and equipment, $114.92 ; total expenditures, $10,382.16 ; material 
on hand, $50,673.88 (Honolulu letter of May 10, 1916, to W. N. Mills and ledger chart 
therewith ) 

November, 1912: Expenditures— Wells, $5,290.74; water system, $12.70; gas lines, 
$94.31 : buildings and equipment, $29 ; total expenditures, $5,426.75 ; material on hand, 
$52,550.80 (Honolulu letter of May 10, 1916, to W. N. Mills and ledger chart there- 
with). . -.- „ 

December, 1912 : Expenditures— Wells. $5,038.57 ; water system, $7.77 ; gas lines, 
$431.40 : buildings and equipment, $9.64 ; total expenditures, $5,487.38 ; material on 
hand, $54,036.96 (Honolulu letter of May 10, 1916, to W. N. Mills and ledger chant 
therewith ) 

January* 1913 : Expenditures — Wells, $7,025.59 : water system. $74.45 ; gas lines. 
$2,383.29 ; buildings and equipment, $516.77 ; total expenditures, $10,000.10 ; material 
on hand, $48,607.06 (Honolulu letter of May 10, 1916, to W. N. Mills and ledger chart 
therewith). ««„ «„ 

February, 1913: Expenditures — Wells, $5,047.26; water system, $38.73; gas lines, 
$5,723.81 ; buildings and equipment, $1,118.77 ; total expenditures, $11,928.57 ; material 
on aand, $50,084.42 (Honolulu letter of May 10, 1916, to W. N. Mills and ledger chart 
therewith ) 

Grand total of expenditures to February, 1913, as shown by Honolulu letter of May 10. 
1916, to W. N. Mills and ledger chart therewith, $1,038,295.83. 
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"There is no intention manifest in the statute, so far as I can see, to pro- 
tect or confer any rights on those who had merely made a filing prior to the 
withdrawal order but who were unable to engage in work looking to discovery, 
but only those who were at the date of the order bona fide occupants or claim- 
ants of the lands withdrawn and actually engaged in the diligent prosecution 
of such work. None of the defendants come within this category. * Diligent 
prosecution of the work of discovery does not mean the doing of assessment 
work. It does not mean the pursuit of capital to prosecute the work. It does 
not mean any attempted holding by cabin, lumber pile, or unusued derrick. It 
means the diligent continuous prosecution of the work with the expenditure of 
whatever money may be necessary to the end in view.' (McLemore v. Express 
Oil Co., supra.) 

" The Supreme Court of Nevada, in Ophir Silver Mining Co. v. Carpenter (4 
Nev., 436), after saying 'diligence is defined to be the "steady application to 
business of any kind, constant effort to acomplish any undertaking," adds, " it 
is that constancy of steadiness of purpose or labor which is usual with men 
engaged in like enterprises and who desire a speedy accomplishment of their 
designs. Such assiduity in the progress of the enterprise as will manifest 
to the world a bona fide intention to complete it within a reasonable time. It 
is the doing of an act or series of acts with all practical expedition, with no 
delay except such as may be incident to the work itself." Now, the mere effort, 
however diligent, to obtain water for drilling purposes, or the inability to do 
so, which is all the evidence the defendants tend to show, can not be held to 
constitute diligent prosecution of work looking to discovery any more than 
the pursuit of capital to prosecute such work, or a lumber pile or unused 
derrick can be held to constitute such diligence. The question is not whether 
the defendants were able to prosecute the work of discovery at the date of 
the withdrawal order, but whether they were actually engaged in such work 
at that time.* 

One question involved in the case against the Obispo Oil Co., which was 
recently determined in favor of the Government by District Judge Bledsoe, 
was whether the cessation of active drilling during the period from August, 
3909, to February, 1910, could be excused upon the grounds that the company 
was making every effort to secure competent employees to proceed with the 
work, as good business methods require, and that during that period the intense 
heat and the impossibility of procuring a supply of ice and drinking water 
rendered the desert country in which the land was situate almost uninhabitable. 
These matters, however, were deemed immaterial by the court. 

The original " locations " under which the Honolulu Consolidated Oil Co. now 
claims were all made in the fall and winter of 1908. Other like locations w^ere 
made at or about the same time covering other public lands in the same town- 
ship. As appears by the affidavit of Mr. William Matson, which is quoted at 
length in the commissioner's first opinion, an agreement was made in December 
of that year with the owners of section 10 and the southwest quarter of sec- 
tion 2, five tracts, comprising 800 acres, which, I understand, had previously 
been patented as gypsum claims. The company, or its promoters, in that agree- 
ment undertook to develop this private land and obtained an option to buy it. 
The commissioner's decision states, as a conclusion of various reports, with 
reference to this contract, that as to section 10 it "required the immediate 
drilling of a well to be continuously pursued to discovery of oil." The Matson 
affidavit also states that in December, 1906, and January and March, 1909, 
agreements were made with locators "covering the exploration for and the 
development of oil in the north half and southeast quarter of section 2 and all 
of sections 4, 6, 8, 12, 14, 24, and 26 " of the township. These were vacant pub- 
lic lands upon which preliminary " locations " had been made. They were ail 
in the same township with the private land and comprised 31 quarter sections, 
each the subject of a separate and distinct claim under the mining law. The 
plan as explained, was to discover and develop oil on all of these lands — the 
private land of 800 acres and the public land of 4,960 acres, or 5,760 acres in 
all— and in so doing to manage the whole property as a unit in order to promote 
economy and efficiency in the operation. 

In my letter of April 12 last I endeavored to explain the doubts and dangers 
which surround the application of this theory of "unit development" to tlie 
public lands, and I there sought to point out in a general way how, in my judg- 
ment, such application must be guarded and limited, if allowed at all. It 
must be borne in mind that the unit of the mining law is the area which may 
be included in one location — ^160 acres at most. Here were 31 separate " units " 
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of public land, as to each of which, independently of all others, the law called 
for reasonable diligence in the work of discovering mineral if the correspond- 
ing claim was to maintain its good standing and the land remain segregated 
from the general mass of public land in the interest of the claimant. When- 
ever such diligence was relaxed as to any of the tracts, and until such diligence 
was resumed, that tract stood open to appropriation by another claimant, or by 
the Government through the withdrawal order, as though the original claim 
were nonexistent. I see no hardship in this doctrine; it was plainly the doc- 
trine of the mining law based on an excellent reason. The law sought to 
encourage competition and Jx> discourage monopoly. That is why it limited 
the size of claims and demanded full diligence in regard to each. The price 
of holding many claims was to display a corresponding quantity of diligence 
in actual work of discovery, and to perform, and keep performing, for each 
claim the same work in kind and quantity as would be required to hold it if it 
were the only one to be considered. (See Jackson v. Roby, 109 U. S., 440, 444.) 

It may be said that this plan is not economical ; that it would be much better 
to allow a well-ordered enterprise to devote its attention first to one part and 
then, systematically, to other parts of a large area until it has developed the 
whole. That may involve less risk, less initial capital, and perhaps less waste. 
If the first tests fail, there will be opportunity to abandon the whole scheme 
without wasting time and money in vain trials at other places where the pros- 
pects are even poorer. If, on the other hand, they prove successful, the machin- 
ery and other appliances, the water and other resources, may be transferred 
from the first location to the others, and the oil or gas discovered in the first 
one may be used as fuel for continuing the operations on the rest. But, how- 
ever economical and otherwise efficient this method would be, there can be no 
question that it requires for its practice a degree of monopoly which would be 
directly inconsistent with the policy of the mining law and the policy of CJon- 
gress generally respecting the private enjoyment and appropriation of the pub- 
lic lands. The argument in its favor is quite analogous to that which has been 
so often advanced in behalf of large business combinations in restraint of trade. 
It looks to the immediate benefits and not to the ultimate effects. 

Turning now again to the facts in this case and recapitulating somewhat — 
predicating my statements in part upon what is found in the affidavits of Mr. 
Matson and others related to the company, but mostly upon the analysis pre- 
pared by the commissioner : 

In 1908 the company or its promoters undertook to discover and develop oil 
on 36 quarter sections, 5 of which, including section 10, had been previously 
patented to others on account of discoveries of gypsum. On 14 claims no appli- 
cations for patent has been made. Of the remaining 17 claims, 4, covering sec- 
tion 6, were ordered to hearing by the commissioner on charges of fraudulent 
location; the remaining 13 were "clear listed" for patent by his decision of 
December 15, 1915. 

Prior to January, 1909, locations of the 31 unpatented claims were initiated. 

In December, 1908, the company or its promoters secured an "option to 
purchase " the five gypsum claims, induding section 10. 

In December, 1908, and January and March, 1909, the company, or its pro- 
moters, by agreements, succeeded to the rights of the original claimants on the 
north half and southeast quarter of section 2 and all of sections 4, 6, 8, 12, 14, 
24, and 26. 

In January, 1909, all necessary preliminary surveys were completed on all the 
claims; a road was completed from the nearest railroad siding on the west to 
section 10 (patented), where the headquarters camp was established at a point 
of central location with reference to the whole group. In the same month a 
2-inch water pipe was laid to section 10, a distance of 13,000 feet, from a well 
on section 1 near Buena Vista Lake. 

Prior to March 9, 1909, roads were made to all of the claims, and lumber for 
cabins was hauled and cabins were erected and occupied, except that the south 
half of section 4 and the north half of section 14, being close to the central 
camp, were not separately occupied. On these four claims derricks were 
erected. 

In January, 1909, " the drilling of a prospect well at the main camp of the 
entire property on section 10 was commenced." (Matson affidavit.) Fuel and 
materials for this purpose were hauled over the completed wagon road, and 
water for the same purpose was pumped through the completed pipe line. This 
operation appears to have commenced as soon as practicable after the comple- 
tion of the necessary wagon road and water pipe line. Assuming that this 
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wagon road and water pipe line were necessary to drilling operations, this part 
of the operations constituted "diligent prosecution of work leading to dis- 
covery " on section 10. 

It is difficult to regard this " prospect well " on section 10 otherwise than as 
an illustration of the measure of diligence which the law required in the prose- 
cution of discovery work on each and every one of these claims. No fact 
appears, so far as I am aware, which tends to show that a similar "prospect 
well " could not have been driven on each and every claim as early as it was 
driven on section 10, or within a few weeks of that time. The commissioner 
says in his decision of December 15, 1915, that the option contract under which 
the company acquired section 10 " required the immediate drilling of a well to 
be continuously pursued to discovery of oil." The law required no less on the 
other claims. The obligation implied by the word " immediate " in this con- 
nection would be fulfilled by the exercise of reasonable diligence, and, as we 
have seen, the law required the diligent prosecution of discovery work to be 
" continuous " as to each and every quarter section claimed under the mineral- 
land laws. Thus the claimant seems to have demonstrated that the exercise of 
reasonable diligence would have enabled it to commence drilling on any one of 
the quarter sections now claimed in January, 1909, or very shortly thereafter. 
Probably it did not do so because to have done so would not have been economi- 
cal in its comprehensive general development scheme of the whole group as one 
unit. But the largest unit of development which the law recognizes is one 
quarter section, and no more, and for that unit it requires diligent (i. e. con- 
tinuous) work leading to discovery, with the expenditure of whatever money 
may be necessary to that end. (See authorities, supra.) 

Drilling was not begun on any of the Government sections until February, 
1910. The withdrawal order was dated September 27, 1909. Drilling was 
commenced on the various claims in question on the following dates : 

NW. 14, February, 1910; SE. 4, March, 1910; NE. 14, May, 1910; NW. 12. 
May, 1910; NW. 8, May, 1910; SE. 6, May, 1910; SE. 14, July, 1910; SW. 8, 
July, 1910 ; SW. 4, August, 1910 ; SW. 14, September, 1910 ; NE. 8, September, 
1910; NE. 4, September, 1910; SW. 12, September, 1910; SE. 8, October, 1910; 
SW. 6, December, 1910 ; NW. 6, January, 1911 ; NE. 6, March, 1911. 

Various excuses are advanced for this delay. One is the insufficient water 
supply. Concededly there was an abundance of water in Buena Vista Lake on 
section 1, which apparently could have been brought to each and every claim 
as quickly and as as easily as it was brought to the privately owned section 
10, with a sufficient expenditure of money. Another excuse for delay was the 
alleged necessity to wait for a discovery of fuel oil or gas on the premises. 
But fuel was brought from Maricopa, a distance of 9 miles, to section 10, and 
afterwards to 4 and 14. 

The quarter section of public land upon which the best progress seems to 
have been made is the northwest half of section 14. Its lines were surveyed 
in January, 1909, a derrick was erected upon it some time in that month and 
in February ; a cabin was put up and a road completed to the drilling location 
in February. From March until June, inclusive, nothing specific was done. 
In July a rig was erected somewhere in the section, but whether on this quarter 
seems not to have been specifically stated. The commissioner's finding indicates 
that in August some water-pipe line was laid on this land and more in Sep- 
tember. Certain fuel and water storage tanks are said to have been purchased 
in September and afterwards installed on graded foundation, the date of 
installation not being given. In October, 1909, rig iron equipment was pur- 
chased. The derrick was rebuilt " in the autumn months," the drilling engine, 
it is said, was purchased and installed in December, but nothing was done in 
January. The derrick was rigged up and the drilling started in February. 
The statement in the affidavit of one Wood to the effect that the drilling began 
in January seems a mistake. The drilling continued and gas was found early 
in April. 

I am by no means prepared to say that there was not due diligence in respect 
of this quarter section, though it seems to me that even here the evidence should 
be made more specific. The case of the northeast quarter of section 14 (ad- 
joining land) is similar, but in that case the statement shows that much time 
was lost in waiting for the development of gas upon the northwest quarter. 
Some road work and pipe-laying work was performed in April, the boiler was 
set in May, and drilling begun. In the case of this quarter section it seems 
to me that the right of the company to patent is by no means clear. 
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Jn all the other cases the situation is still more dubious. For instance, from 
April, 1909, to February, 1910, the only work done upon the southwest quarter 
of section 4 was the measuring of a line in July from the well on section 10 to 
the rig on this tract, the making of an additional survey in November, and the 
construction of a branch telephone in January. During that time the claimant 
was awaiting the development of fuel gas on the northwest quarter of section 
14. In practically all of the other cases the showing of diligence is similarly 
meager. Months elapsed during which nothing was done because the operator 
was waiting for the gas supply, or waiting to finish wells in progress elsewhere, 
in order that the water there in use might he diverted to new drilling operations. 
These periods of inaction, for the most part, extend from times before the date 
of withdrawal to times long after. An inspection of the tabulated *' detailed 
statement " prepared by the commissioner will make this clear. In some in- 
stances the inactivity extended until after the second withdrawal of July, 1910. 

This department has been unable to convince itself, from the showing made, 
that these apparent gaps in the work of developing specific quarter sections are 
bridged either by occasional jobs, such as rearranging derricks or stringing tele- 
phone lines, on the quarter claims themselves, or by the general work which 
appears to have been performed in the way of improving the plant as a whole 
by erection of ice plants, warehouses, machine shops, pumps, pipes, etc. Nor 
has it been able to see, in the data supplied, how the long inactivity on particu- 
lar claims is explained and excused by the necessity for adopting the rotary 
system of drilling with its added demand for water. Possibly these are among 
the things which could be greatly clarified at a hearing before the register and 
receiver. 

Undoubtedly, the company has expended much money. So have others which 
have been sued with the approval of your department upon the ground that they 
violated the withdrawal. In those cases, doubtless, most of the money was 
expended after the withdrawal and with full knowledge of it. 

The commissioner in his letter of June 29, 1916, states that up to February, 
1913, upward of $1,000,000 was expended by this company, of which he estimates 
more than $100,000 was laid out before the first withdrawal. How much of this 
was spent upon the private land to which the attention of the company was so 
largely confined during the earlier stages is not stated. Since February, 1913, 
he says, additional improvements have raised the total investment to over 
$3,000,000. The affidavit of Mr. Matson shows that part of this investment 
came from the sales of oil and gas produced from the public land. The propor- 
tion is not stated ; $720,000 of it, he says, was spent in experimenting on lands 
on which no discovery has been made. Comparatively little can have been ex- 
pended on the public land before the withdrawal, since comparatively little was 
done upon them. The commissioner is disposed to lay much stress upon the 
total amounts expended and the amounts appearing by the company's books to 
have been expended monthly for each quarter section. But, after all, as it 
seems to me, the question is not what was expended after the withdrawal, nor 
even what was expended before, but what was being done at the time of the 
withdrawal and afterwards. 
Cordially, yours, 

, Attorney General. 

P. S. — I herewith return original letter of the Commissioner of the General 
Land Office to you, dated June 28, the analysis of the reports, and the special 
agents* reports dealing with this matter, which accompanied your letter to me 
of June 29. 



August 9, 1916. 

My Deab Me. Attorney General : I have your favor of the 5th in answer to 
mine of June 29, in which latter I proposed that you withdraw your request 
that we should withhold the patents to the lands involved In the Honolulu oil 
case, or that the facts be submitted to the courts for decision. As I understand 
your reply, it is your desire that the matter be submitted to the courts. To this 
I am agreeable. 

I do not understand, however, what your suggestion as to " cooperation " 
signifies. You suggest that the matter be reopened for inquiry before the regis- 
ter and receiver. Does this look to a new finding by this department? If so, 
your suggestion is not that the matter shall be submitted to the courts, but 
that the matter shall be reopened and reinvestigated by this department. We 
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have had this case under consideration for a long time, and our view of the law 
has been given. As to the controlling facts, there is little, if any, dispute. If 
there are any new facts to be obtained, they certainly can be brought out upon 
a trial of the case before the United States courts. We will, if you desire, re- 
voke the commissioner's clear-listing order if that will in any way facilitate 
the bringing of suit and an early decision in the matter. I am unable, however, 
to see any advantage in trying the case over again in this department and then 
in the courts. In deference to your view of the law, Ck)mmissioner Tallman 
and myself will forsake our own view and give you opportunity to gain the 
support of the courts for your contention. But I do this in the faith that, as a 
matter of fairness to this department, you will bring suit promptly and press it 
to decision with the utmost of your power. 
Cordially, yours, 

I'ranki.in K. Lane. 
Hon. T. W. Gbegoby, Attorney General. 



Depabtment of Justice, 
Office of the Attobney Genebal, 
Washington, D. C, August 17, 1916, 
Hon. Fbankun K. Lane, 

Secretary of the Interior. 

My Deab Mb. Segbetaby: I have your letter of the 9th replying to mine of 
the 5th, in regard to the Honolulu oil case in California. 

In my letter I suggested, first, that you issue a departmental order setting 
aside the clear-listing order and the commissioner's decision of December 15, 
1915, and reopen the case for further inquiry ; second, that you order a hearing 
before the register and receiver to aid in bringing out under cross-examination 
all specific facts concerning discovery work in progress at the date of with- 
drawal and later, with opportunity given to representatives of this department 
to cross-examine witnesses and introduce rebutting testimony. The second 
suggestion was made upon the theory that by the procedure outlined therein 
the facts could be more thoroughly developed and ascertained than by the con- 
sideration of ex parte aflidavits containing generalities, such as had been pre- 
sented for consideration in this case. I accordingly suggested that if you were 
willing to cooperate in the manner outlined I would have the necessary suit filed 
as promptly as possible. 

While I endeavored to make myself entirely clear, I fear from the tone of 
your present reply that I did not succeed in doing so. You say that you will, 
in accordance with my wishes, revoke the commissioner's clear-listing order if 
that will in any way facilitate the bringing of a suit and an early disposition 
of the matter, but in this connection you can not see that any advantage could 
result from a reopening of the case for inquiry before the register and receiver, 
and you wish to know whether this looks to a new finding by your department, 
and if it does, you say you are unable to see any advantage in trying the case 
over again in your department and then in the courts. 

Permit me to invite your attention to the statement contained in my letter 
of the 5th, that the suit which I proposed to have instituted would be ancillary 
to the proceedings before you. I realize fully that it would be futile for this 
department to attempt to try this case in the courts in the face of an out- 
standing adjudication by your department in favor of the applicant. For the 
purpose of making a fuller inquiry into the facts, the hearing before the register 
and receiver was suggested, representatives of this department being permitted 
to cross-examine the applicant's witnesses and introduce such other witnesses 
as might be deemed proper. During the pendency of that proceeding it was 
my purpose to file a bill in the district court asking for the appointment of a 
receiver for the protection of the property until final adjudication could be 
had by your department. 

I assumed, of course, that before the court would appoint a receiver or take 
other action for the protection of the property this department would be re- 
quired to make a prima facie showing before the court that the applicant 
company was not entitled to the patents which it sought, or, at least, that its 
right to the patents was questionable; and I had, and still have, hope that in 
acting on the Government's application for the appointment of a receiver the 
court would express its view of the law to such an extent as to guide or aid 
your department in reaching a decision. 
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Without your cooperation, as suggested in this and my letter of the 5th, I 
feel that the court would likely refuse to consider the Government's case, 
holding that you had already adjudicated the matter adversely to the plaintiff ; 
that it was bound by your findings; that nothing was before your department 
for determination; and that there was therefore no basis for its assuming 
jurisdiction of the ancillary suit. 

I therefore again urge that your department unequivocally revoke the com- 
missioner's clear-listing order and decision of December 15 last, reopen the case 
for further inquiry, and refer it to the register and receiver for a hearing 
to determine the facts. If you will do this I shall direct a prompt institution of 
a suit and do all in my power to secure an early expression from the court. 
If you are unwilling to do this my department will apparently be without power 
to press its views further. 
Cordially, yours, 

T. W. Geegoby, Attorney General. 



Depabtment of Justice, 
Office of the Attorney General, 
Washington^ D. C, January 13, 1917. 
Hon. Franklin K. Lane, 

Secretary of the Interior, 

My Dear Mr. Secretary: Permit me to again call your attention to the 
Honolulu Oil Oo.'s claim to land in naval petroleum reserve No. 2. 

In my letter to you of April 12 I called your attention to what I regarded as 
some erroneous, or at least very doubtful, views of the law entertained by the 
commissioner, and to the fact that the statement of his conclusion as to the 
facts should be more specific. It was there stated by me that there were other 
cases pending before the courts which presented some of the questions of law 
referred to. Some of those cases have since been decided, and I am all the 
more persuaded by them that the patents should not issue for. the reasons 
stated in my letters to you of April 12 and August 5. One of these decisions 
was rendered within the last 10 days by the district court of Southern Cali- 
fornia in the case of United States v. The Stockton Midway Oil Co. I am hand- 
ing it to you herewith. 

In your letter to me of August 9 last you say : 

" We will, if you desire, revoke the commissioner's clear-listing order if that 
will in any way facilitate the bringing of suit and an early decision in the mat- 
ter^ * * * In deference to your view of the law, Commissioner Tallman 
and myself will forsake our own view and give you opportunity to gain the 
support of the courts for your contention. But I do this in the faith that as a 
matter of fairness to this department you will bring suit promptly and press it 
to decision with the utmost of your power." 

In my letter to you of August 17, I stated that I would bring suit with the 
view of protecting the interests of the United States in the lands claimed by 
this company, and submit to the court for its decision unsettled questions of 
law, if you would set aside the clear-listing order theretofore made by the com- 
missioner and order a hearing before the register and receiver. I conclude 
the letter with the following statement: 

" If you will do this I shall direct a prompt institution of a suit and do all 
in my power to secure an early expression from the court. If you are un- 
willing to do this my department will apparently be without power to press its 
views further." 

I also stated in this letter that — 

" Without your cooperation, as suggested, * * * j f^^i ^j^^t the court 
would likely refuse to consider the Government's case, holding that you had 
already adjudicated the matter adversely to the plaintiff, that it was bound by 
your findings, that nothing was before your department for determination, and 
that there was therefore no basis for its assuming jurisdiction of the ancillary 
suit." 

The reasons for my views are more fully set out in this letter of August 17, 
and other prior correspondence. I have received no reply to the letter of 
August 17. 

I thought then, and still think, it would be better if after revoking the clear- 
listing order, you would direct a hearing before the register and receiver. 
This, it seemed to me, would be more likely to avoid any question with respect 
to the jurisdiction of the court. If, however, you have concluded not to order 
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hearings before the register and receiver, I will, in view of the delay that 
has resulted and the importance of this matter, particularly to the Navy De- 
partment, and of the decision in the Stockton-Midway Oil Go. case and other 
cases decided by the Federal courts of California since August 17 last, copies of 
which have been furnished to CJommissioner Tallman, accept your suggestion 
that you revoke the clear-listing order and I bring suits and expedite the trials 
as much as possible. Of course, in revoking the clear-listing order it will be 
necessary for it to be done so broadly and completely that there will be no 
basis to contend that the matter stands adjudicated upon the facts by the 
Interior Department. It will be necessary for the terms of the order to put 
the case in the legal status in which it was before the clear-listing order was 
made. 

Awaiting your reply, I am, sincerely, yours, 

T. W. Gregory, 
Attorney O&tieral. 

Department of the Interior, 
Washington^ January 18, 1917. 

My Dear Mr. Attorney General : I am in receipt of your letter of the 13th 
instant, relative to the Honolulu oil case. You call attention to your former 
letters and repeat the request that I revoke the clear-listing memorandum of 
the Commissioner of the General Land Office in the case, dated December 15, 
1915, and further state that you would prefer that in addition to the revocation 
of the order I should order a hearing before the register and receiver. 

In my letter to you of August 9, 1916, I said : 

" We will, if you desire, revoke the commissioner's clear-listing order, if 
that will in any way facilitate the bringing of suit and an early decision in the 
matter. I -am unable, however, to see any advantage in trying the case over 
again in this department and then in the courts. In deference to your view 
of the law. Commissioner Tallman and myself will forsake our own view and 
give you opportunity to gain the support of the courts for your contention." 

I can not see my way clear, under the law, the facts, and the established 
practice of this department to order a hearing before the register and receiver 
upon the record before the department, which, in my opinion, affords no 
grounds for such a proceeding. In accordance, however, with your several 
requests I have this day revoked and set aside the commissioner's clear-listing 
memorandum or order of December 15, 1915, and it has now no force or effect. 
I inclose herewith a copy of the order of revocation. I also transmit herewith 
all reports and other portions of the record in the case relating to the matters 
in issue. 

Cordially, yours, 

E^ANKLiN K. Lane. 



Department of the Interior, 
Washington, January 18, 1917, 

[In re applications of the Honolulu Consolidated Oil Co. for mineral patents for lands 
in township 32 south, range 24 east, California, as follows : Visalla 03495, N. i, sec. 
14; Visalla 05124, SW. i, sec. 4; Visalia 05125. NW. i, sec. 8; VisaUa 05126, SB. i, 
sec. 4 ; Visalia 05127, SW. J, sec. 8 ; Visalia 05129, SB. h sec. 8 ; Visalia 05128, SW. 
i, sec. 12 ; Visalia 05130, SW. I, sec. 14 ; Visalia 05132, lots 1 and 2 of NB. I, sec. 4 ; 
Visalia 05133, SB. J, sec. 14; Visalia 05134, NW. i, sec. 12; Visalia 05252, NB. i, 
sec. 8. 

The Commissioner, General Land Office. 

My Dear Mr. Commissioner: By your memorandum of December 15, 1915, 
addressed to the chief of division "N" (the mineral division) of your office, 
you clear listed and referred to him for adjudication on the record the above- 
described mineral entries made by the Honolulu Consolidated Oil Co. 

Since then I have received several communications from the Attorney General 
wherein he expresses grave doubt that your action was warranted under the 
law and facts in those cases. He suggests that it is appropriate that suit be 
brought to determine the controverted questions of law and fact involved before 
the entries are finally disposed of in the Land Department, and that it will 
facilitate the bringing of suit if your clear-listing letter be revoked. 

So that the course suggested may be facilitated, I hereby revoke and set aside 

the clear-listing order, and it is now of no force or effect. 

Cordially, yours, 

Franklin K. Lane. 
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Depabtment of Justice, 
Office of the Attobnby General, 
Washington, D. C, January 24, 1911. 
Hon. Fbanklin K, Lane, 

Secretary of the Interior. 

My Deab Mb. Secbetaby : I am in receipt of your letter of January 18 inform- 
ing me of your order of the same date revoking the commissioner's clear- 
listing order of December 15, 1915, in the Honolulu case and inclosing a copy 
of the order of revocation, which reads as follows : 

"By your memorandum of December 15, 1915, addressed to the chief of 
division N (the mineral division) of your office, you clear-listed and referred to 
him for adjudication on the record the above-described mineral entries made by 
the Honolulu Consolidated Oil Co. 

" Since then I have received several communications from the Attorney Gen- 
eral wherein he expresses grave doubt that your action was warranted under 
the law and facts in those cases. He suggests that it is appropriate that suit 
be brought to determine the controverted questions of law and fact involved 
before the entries are finally disposed of in the Land Department, and that It 
will facilitate the bringing of suit if your clear-listing letter be revoked. 

" So, that the course suggested may be facilitated, I hereby revoke and set 
aside the clear-listing order, and it is now of no force and effect." 

After careful examination and consideration of the revoking order I am 
constrained to conclude that it is ineffectual to enable the courts to take juris- 
diction of the matter. It purports to have been made to facilitate the bringing 
of a suit " to determine the controverted questions of law and fact involved 
before the entries are finally disposed of in the Land Department." It is my 
opinion that no suit can be maintained for such a purpose. I think that the 
jurisdiction to determine all questions of law and fact involved are com- 
mitted exclusively to your department, and the effect of the order seems to 
me to imply an attempt by your department to abdicate its functions in this 
respect for the purpose of conferring them on the courts. I fear that the 
courts would decline to assume such jurisdiction. 

What I think can be done is this : Revoke the clear-listing order In general 
terms, without any statement of the reasons for such action, but with the 
direction that the entire matter be reopened for further consideration of the 
law and the facts, including the consideration of any new testimony that may 
be presented. When this is done the courts will not hesitate to take jurisdic- 
tion of an ancillary suit for the protection of the property pending the further 
consideration and final determination in your department. If in such a suit a 
Judicial application of the law to the facts can be obtained, this may aid you 
In making your final determination. But you would still have to exercise an 
independent judgment upon the facts before you, and if other facts leading to a 
different conclusion from that now held shall be adduced, naturally you would 
wish to have the benefit of them. 

I therefore suggest that your order, to have the desired effect, may be in 
the following form : 

"By your memorandum of December 15, 1915, addressed to the chief of 
division N (the mineral division) of your office, you clear-listed and referred to 
him for your adjudication on the record the above-described mineral entries 
made by the Honolulu Consolidated Oil Co. 

" I hereby revoke and set aside the clear-listing order and direct that the 
entire matter be reopened for further consideration of the law and the facts, 
including the consideration of any new testimony tiiat may be presented." 

This would be in accordance with the President's suggestion made a few 
days ago as to the course that might be pursued in the event that you should 
still be unwilling to refer the matter to the register and receiver for the taking 
of testimony. 

Sincerely, yours, 

T. W. Gbegoby, Attorney General. 

obder of revocation. 

Depabtment of the Intebiob, 
Washington, January 29, 19J7. 

Visalla 03495, N. h sec. 14 ; Visalia 05124, SW. h sec. 4 ; Visalia 05125, NW. i, 
sec. 8; Visalia 05126, SE. i, sec 4; Visalia 05127, SW. i, sec. 8; Visalia 05129, 
SE. i, sec 8; Visalia 05128, SW. i, sec. 12; Visalia 05130, SW. i, sec. 14; Visjilia 
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0^)^T^ lots 1 and 2 of NE. i, sec. 4; VisaUa 05133, SE. i, sec 14; Visalia 05134, 
N W. i, sec. 12 ; Visalia 05252, NE. i sec. 8 ; all in T. 32 S., R. 24 E., Salifornia. 

'i'lii! Ck)MMIS6I0NEB OF THE GENERAL LAND OFFICE. 

I>EAB Mb. Ck)MMissiONEB : By your memorandum of December 15, 1915, ad- 
dressed to the Chief of Division N (the Mineral Division) of your office, you 
clear listed and referred to him for adjudication on the record the above- 
described mineral entries made by the Honolulu Consolidated Oil Co. I hereby 
revoke and set aside the clear-listing order and direct that the entire matter 
be reopened for further consideration of the law and the facts, including the 
consideration of any new testimony that may be presented. 
Very truly, yours, 

B^RANKXiN K. Lane. 



Mr. Titus. I would like to offer in evidence the record of the suits 
that have been brought against the various companies, showing the 
number of acres involved. 

The Chairman. Just give it to the stenographer and he will put it 
in the record. 

(The record of the suits referred to is here printed in full, as fol- 
lows:) 

COMPANIES AGAINST WHICH SUITS HAVE BEEN FILED AND BEGEIYEB APPOINTED 

TO DATE. 



I 



Six companies operating on 20 acres. 
Four companies operating on 30 acres. 
Seven companies operating on 40 acres. 
Three companies operating on 50 acres. 
Twelve companies operating on 80 acres. 
Three companies operating on 120 acres. 
One company operating on 130 acres. 
Four companies operating on 160 acres. 
One company operating on 200 acres. 
One company operating on 640 acres. 
One company operating on 960 acres. 

The following companies are the companies involved in the last above grouped 



figures : 

Acres. 

United Midway OU Co 30 

H. E. Jergans 50 

Union Oil Co 40 

Midway Fields Oil Co 40 

Trojan Oil Co 20 

Miocene Oil Co 20 

National Pacific Oil Co 130 

Eldora Oil Co 20 

Pan American Oil Cojn. 40 

Son and Bachman 30 

Midland Oil Fields Co 50 

Pacific Midway OU Co 40 

Obispo OU Co 40 

Maricopa Star OU Co 20 

Spreckles OU Co 20 

General Petroleum OU Co 120 

Midway Northern OU Co 80 

Maricopa Northern Oil Co 40 

Panama OU Co 30* 

Whittaker, Doan & Lemance 20 

Boston Pacific OU Co 160 

St. Helen's Petroleum Co 80 

Pyramid Oil Co 120 



Acres. 
Standard Oil Co | ^ 

Section Two Syndicate 640 

California Midway Oil Co 50 

Buick Oil Co 30 

Associated Oil Co 80 

Consolidated Mutual Oil Co 200 

California Amalgamated Oil Co_ 80 

Caribou Oil Co 80 

Record Oil Co 40 

Recovery Oil Co 80 

Bank Line Oil Co 80 

Midway Pacific Oil Co 80 

Coalinga Monterey Oil Co 80 

Brookshire Oil Co 160 

Sam Johnson 80 

United Oil Co 80 

Associated Oil Co 160 

Devil's Den Consolidated Oil Co. 160 

Lost Hills Mining Co 960 

Total 4, 480 
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(Subsequent to the adjoumment of the committee, the following 
telegram was submitted oy Senator Phelan, and is here printed in 
full as follows:) 

Oakland, Cal., February Jf, 1917. 
L.0U1S Titus, 

New Willard Hotel, Washington, D. C. 

Standard daily production somewh!it exceeds 50,000 barrels, of which only 
1,800 barrels come from unpatented land, excluding production from three- 
quarters of section 30, which have recently been passed to patent. Failure of 
relief could at best affect less than 4 per cent of Standard Oil Co.'s daily pro- 
duction, although wiping out entirely many independent producers. Four per 
cent loss of production accompanied by loss of production of other operators 
in unpatented area would easily be absorbed by increased value of remain- 
ing production from patented land. Furthermore, Standard Oil Co.'s develop- 
ment before withdrawal would no doubt entitle it to much of the land 
claimed by it. 

Roy N. Bishop. 

Mr. Titus. This is a list of all the suits. This list shows the 
companies that have been attacked and the amount of acreage in- 
volved in each case, and it is a very surprising statement. I should 
also like to add a general statement covering, in a general way, this 
entire situation. 

The Chairman. You may insert the statement with your remarks. 

(The statement referred to is here printed in full, as follows:) 

In 1897 Congress passed a law providing that the public oil lands of the 
United States should be open to entry and patent under the placer-mining law. 
Under the invitation of this law the California operators entered upon public 
lands in California and began exploring for oil. Amongst other lands so occu- 
pied were included the lands subsequently embraced within the limits of naval 
reserve No. 2. At the date of the first withdrawal, September 27, 1909, the 
operators were already occupying and working upon these lands and had 
expended large sums of money prior to that date. These operations and ex- 
plorations were in full progress on the very day of the withdrawal. At the 
date of the withdrawal these developments had proceeded so far that on every 
section of land affected by the proposed bill and within the naval reserve there 
had been substantial development work done and large sums of money ex- 
pended. The details of this expenditure, all made prior to the first withdrawal, 
upon the sections in the naval reserve affected by the bill are as follows : 



Section 2 $8, 800 

Section 12 2, 000 

Section 18 27, 000 

Section 32 3, 000 



Section 20 $46, 000 

Section 22 4, 000 

Section 26 11, 000 

Section 28 22,000 

Section 34 6, 000 

The order of withdrawal contained the following provision : 

"All locations or claims existing and valid on this date may proceed to entry 
in the usual manner after field investigation and examination." 

With this provision in the order the operators had no reason to suppose 
and did not suppose that the order applied to land upon which they had already 
entered and upon which they had commenced work. 

At that date this oil field was a desert, and drilling was difficult on account 
of a shortage of water. Almost all the smaller companies were delayed in 
their drilling on this account, the larger companies overcoming this obstacle 
by going out many miles and bringing in a supply of water at a cost of hundreds 
of thousands of dollars. The smaller operators, of course, could not do this 
and were compelled to delay their drilling until water was supplied by public- 
service corporations. This delay, which was compulsory so far as the small 
operator was concerned, is now used by the Government to deprive the oper- 
ators of their claims. At the time of the withdrawal there was scarcely any 
water in the field available for drilling, except by a few large companies who 
had brought in water for their own use. Within a comparatively short time, 
however, water was brought in by public-service corporations, and thereafter 
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drilling proceeded at full speed, so that at the date the naval reserve was 
created, December 12, 1912, millions of dollars had been expended and a highly 
developed and a highly productive oil field was in existence, and even after 
the naval reserve was created this development continued, because it was not 
until October, 1915, that any suit was commenced by the Government within 
the limits of the naval reserve, and during all that time this development was 
proceeding Government officials, with full knowledge of all these facts, stood 
by and allowed the operators to invest their money in this development; and 
every section affected by the bill within the limits of the reserve is now, and 
has been for several years, a highly developed oil property. 

The withdrawal order had said that existing claims might proceed in the 
usual manner. The usual manner was to drill as fast as reasonable under 
existing conditions. 

The Attorney General now holds that the *' existing and valid " claims, 
within the meaning of the provision in the order of withdrawal, were only 
such claims as had proceeded to an actual discovery of oil at the time of the 
order of withdrawal. There has been no final decision as to the meaning of 
this language used by President Taft in this order, but the courts have recog- 
nized claims as existing and valid upon which no discovery had been made but 
upon which operators were at work seeking diligently to discover oil. These 
cases had arisen where there were rival contestants for the same land and 
the courts finally held that an operator wlio had possession of property and was 
in diligent prosecution of work leading to discovery of oil had a valid claim to 
such an extent that he could enjoin a trespass thereon and a claim valid to 
the extent that he could sell and transfer it; so that, as between contest- 
ants, there was no necessity for a discovery of oil in order to make a claim a 
valid claim. As between the occupant and the Government there has been no 
final decision as to what constitutes a valid claim within the meaning of the 
order of withdrawal. Judge Bledsoe, a Federal district judge in California, 
has recently held, however, that the " existing and valid " claim mentioned 
in the order was a claim which was occupied and upon which the occupant 
was diligently at work seeking to discover oil and that the contention of the 
Attorney General that a discovery was required is wrong. There is, however, 
no decision of any higher court on this point. 

The operators knew that any contestant of their title, in order to take the 
title from them, must build derricks on the land, must install machinery, and 
must actually drill a well and discover oil, and make that discovery of oil 
prior to a discovery by the original c-eupant; otherwise the contestant could 
not make his claim good. The Interior Department has now held in the Hawk 
case, and the courts in effect have followed that construction, that the order 
of withdrawal put the Government in the position of a contestant for the title 
of the lands withdrawn, and the oil operator was supposed to know that this 
order of withdrawal filed in Washington placed the Government in the posi- 
tion of a contestant to the lands, with this highly important distinction, that 
a real contestant must enter upon the land, must build his derricks, must lay 
his water lines, install his machinery, and, finally, drill and get oil ; but that the 
Government need do none of these things except to file the order of withdrawal ; 
and the operator was supposed to know the moment the order was filed that 
the Government was thereafter in the position of a contestant, and that the 
operator must instantly begin work, whether it were possible or not, and pursue 
that work with never ceasing diligence. 

To show how far the courts have gone in holding that an operator must 
have done a superhuman thing, note the following quotation from Judge Bean 
in the case of the United. States v. Midway Northern Oil Co. : 

" The lands in controversy are in an arid section of the State and until late 
in 1909 or early in 1910 it was difficult, if not impracticable, to obtain water in 
sufficient quantities for successful drilling, but I do not think that fact brings 
the cases within the terms of the law. * * * The question is not whether 
the defendants were able to prosecute the work of discovery at the date of the 
withdrawal order but whether they were actually engaged in such work at 
that time." 

In the Honolulu case the Interior Department, which is the court of last 
resort upon questions affecting the title of public lands, decided that because 
the Honolulu Co. had expended large sums of money in building roads and lay- 
ing the water system prior to withdrawal, which was designed to eventually 
develop some 3,000 acres of Government claims as oil lands, even though 
there were no work done at all on some individual claims, that because the 
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preliminary work was proper and necessary and designed for the development 
of such claim, that it must be held that the company had exercised diligence 
and thereafter, upon discovery of oil, should receive a patent. In the Hawk 
case the company had only 160 acres of land, which it had actually entered 
before withdrawal, and had expended $18,000 in actual drilling before with- 
drawal ; but had suspended operations from August, 1909, until February, 1910, 
because it had expended all its money and must necessarily go out and raise 
more before proceeding. Both the Interior Department and the court held 
that that delay was fatal, and that the claimants should lose their land even 
though they proceeded diligently in February, 1910, and had a flowing oil well 
by June, 1910, and thereafter expended more than a million dollars on the prop- 
erty ; and that they should lose all this, solely on account of the delay between 
August and the following February in their drilling; and all this disastrous 
result, not because of any fraud on the Government, because the courts specifi- 
cally held that there w^as no fraud, not because of anything at all except the 
suspension of work from August, 1909, until February, 1910; although these 
men had actually expended $18,000 prior to the first withdrawal, had invested 
every dollar they had in the world prior to that time, and by force of circum- 
stances were forced to suspend for a few months while they could raise more 
money. And the court reaches this highly interesting conclusion by its own 
determination that the order of withdrawal placed the Government in the 
position of a contestant and that the operator occupying the land, being bound 
to know the law, must have known that the Government was thenceforward 
in the position of a contestant, but \yith the distinction that the Government, 
as a contestant, had to do nothing whatever in the shape of development, had 
to do nothing to warn the operator such as an ordinary contestant would have 
been compelled to do, but could depend solely upon the mere filing of the order 
of withdrawal, with the consequent result that if the operator did not imme- 
diately begin his work with the greatest diligence and exercise such diligence 
continuously thereafter, that all of his property would be confiscated. 

It must be apparent, even to the untrained legal mind, that no finer-spun 
legal technicality was ever used to deprive honest men of their property than 
this highly technical construction advanced by the attorneys for the Govern- 
ment and supported by the decisions of the courts. And this is the reason 
why the law must be changed because, as it stands, it works a wrong and 
whenever it is determined that a law, as it stands, works a wrong, it should 
be changed. It has been repeatedly asked why our equities could not be ad- 
justed in a court of equity and why we need legislation for protection. The 
answer is simple. That while these are courts of equity that are trying these 
cases, they have adopted as the law a technical construction that results in 
working out the greatest injustice. If it were true that courts of equity could 
always do equity, no matter what the law, there never would be any need for 
passing any new laws ; but courts of equity, at best, can only interpret the law 
as it is found and can not, of course, write new laws. If the interpretation of 
the law as given by the courts is correct, then the law is wrong and a change 
is a necessity. 

PICKETT BILL. 

Some oil operators, fearing legal complications concerning President Taft's. 
withdrawal, came to Congress in the spring of 1910 and after some hearings, 
by committees Congress put a proviso in the Pickett bill affecting the situation, 
which proviso is as follows : 

" Provided, That the rights of any person who, at the date of any order of 
withdrawal heretofore or hereafter made, is a bona fide occupant or claimant 
of oil or gas bearing lands and who, at such date, is in the diligent prosecution 
of work leading to the discovery of oil or gas, shall not be affected or impaired 
by such order so long as such occupant or claimant shall continue in diligent 
prosecution of said work." 

The operators thought that this would settle all questions of title because 
diligence had never before been interpreted to mean the doing of anything 
except what w^as reasonable, and they could not foresee that the United States 
courts in 1916 would hold that in order to comply with« this proviso of the 
Pickett bill the doing of an almost superhuman thing would be held to be 
requisite. There is no doubt that Congress intended in the passage of the 
Pickett bill to settle favorably to the oil operators any questions that might 
exist as to their titles. There is equally no doubt that the intentions of Con- 
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gress have been entirely frustrated by the decisions of the courts which have 
Interpreted it in such a way as has been hereinbefore shown by the quotation 
from Judge Bean's decision as to require the doing of even an impossible thing. 

BILL OF 1914. 

In the spring and summer of 1914 delegates of tjallfornla oil men appeared 
before the Public Land Committees of both Houses of Congress urging relief of 
some kind. The question of title had by that time become somewhat urgent. 
Although the Government had only filed a very small number of suits, it was 
anticipated that other suits would be filed, and for that reason the operators 
occupying these lands were unable to sell their oil, as none of the marketing 
companies would buy for fear the Government would seek to compel them to pay 
a second time; and a bill was proposed, which finally became a law, providing 
that pending application for patent a portion of the proceeds should be im- 
pounded to protect the Government's interests, and the operator be allowed 
to sell and dispose of the remainder of the oil. 

The Secretary of the Navy appeared before the Public Lands Committee of 
the House in person and objected to this bill, and asked that an amend- 
ment be provided excluding from its operations naval reserve No. 2. As 
there was no logical reason why the bill should not apply to naval re- 
serve No. 2 if it applied to any land at all, the committee refused his re- 
quest and passed the bill, particularly providing, however, that if any money 
was realized by the Government from land within naval reserves, that such 
money should be placed to the credit of the Navy Department. Th\s bill 
afterwards passed the Senate, was signed by the President, and became a 
law. But shortly thereafter the Secretary of the Navy wrote the Secretary 
of the Interior a letter in which he requested, practically, that the law be not 
put into effect so far as the naval reserve was concerned, and following this 
request all applications for relief under the terms of this law, where the land 
was within naval reserves, have been denied by the Secretary of the Interior; 
and this in the face of the manifest intention of the law that it apply to naval 
reserves in the same manner as it applied to land outside naval reserves. So 
that we see that, although Congress has twice attempted to come to the relief 
of the oil men, neither time has it been successful, and the oil men are now 
in a more deplorable condition than ever. 

YRAJTD CHAB6E. 

Much has been said about fraud in these locations, and it should be explained 
that the kind of fraud charged is that dummy locators were used in the origi- 
nal location of the land. A dummy locator is one who permits his name to be 
used without having himself any real interest in the location. This, of course, 
is a fraud upon the Ciovemment, because it enables one locator to get a greater 
interest than the law i)ermits in one location. There is, of course, nothing in 
the law to prevent one locator from locating as many dahns as he pleases, but 
one man may locate only 20 acres in any one claim, and upon each claim he 
must do development work and eventually make a discovery. The law permits 
eight men to combine and locate 160 acres in one claim, and development work 
and discovery may be made anywhere uiK>n the 160 acres for the entire 160 
acres, so that by the use of eight names it is only necessary to make one dis- 
covery instead of eight discoveries, which would be necessary if one man lo- 
cated the whole 160 acres for himself. 

The use of dummies is, of course, r^rehensihle and a fraud and can not be 
justified nor defended. But what constitutes a dummy and the evidence to 
prove it are very troublesome matters. The question is a mental one, and is 
whether or not the man who permits his name to be used as a dummy at the 
time of location considered he had an interest in the location or whether he 
consid^^ he did not have such an interest. It is a state of mind which is 
extraordinarily difficult to prove. 

In the case of the MoMurtry locations, which are cited by the Government 
attorneys as the most fiagrant case of fraud, McMurtry procured iwwers of 
attorney from 32 residents of New York. These powers of attorney were 
regular on their face, properly sisrned and acknowledged before a notary pub- 
lic, and regularly recorded in the county recorder's office of Kern County, 
Cal., where the land located is situated. There was absolutely nothing on their 
face to indicate that these powers of attorney were not exactly what they 
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purported to be, and they were, of course, perfectly valid and legal unless the 
man signing the power of attorney did not consider that he had any interest 
in the matter, but was merely doing it as an accommodation for some one else. 
The question is entirely one of his mental attitude at the time he signed the 
power of attorney. If he considered that he had an interest in the locations, 
then he was not a dummy and the location was perfectly good. If, on the 
other hand, he considered that he had no interest, then he was a dummy and 
the location was bad. 

As before stated, these locations appeared on their face to be regular in 
every respect. They were purchased by innocent purchasers in good faith for 
value over and over again. In some cases they have changed hands at least 
five times, always for value, always in good faith, always without notice, and 
on the faith of these locations literally millions of dollars have been expended 
in development. 

At the trial of the case it was alleged by the Government that these locations 
were a fraud on the Government, because they were made by dummies. In 
support of this contention four of the original locators were brought to San 
Francisco to testify. Three of them testified that they were not dummies; 
that they always considered that they had an interest in the property; and 
that they were genuine bona fide locators. One of them testified that he was 
a dummy ; that at the time he gave the power of attorney he had no intention 
of having any interest in the land, but merely did it as an accommodation 
to McMurtry. This same man, who testified that he was a dummy, admitted 
upon cross-examination that he had asked for $15,000 as a price from the oil 
men for refusing to give his testimony to the Government, and the $15,000 not 
being forthcoming, he, of course, carried out his threat and testified for the 
Government. 

The reason that the Government suspects that all the New York locators 
were dummies is that after McMurtry had sold these claims and had received 
over a million dollars for them, either in cash or in promises, he purchased 
the entire interest of these locators for the paltry, sum of $500 each. But this 
latter fact does not prove that the locators were dummies, but merely proves 
that McMurtry swindled the locators for whom he was agent when he settled 
with them. In fact, some of these locators have now filed suit against McMur- 
try to compel him to account to them for their proper share of the proceeds, 
claiming that McMurtry deceived them as to the value of the locations when he 
purchased their interest. 

However this troublesome matter may be determined, it is apparent that 
it is an unconscionable thing to try to wipe out now millions of dollars of 
honestly invested capital upon the statement of a locator as to what his 
mental attitude was nine years ago when he signed a power of attorney. It 
is such an uncertain, elusive, and unsatisfactory question to determine that 
it seems that the Government should recognize some equities existing even if it 
be proved that dummies in some cases were used, and it must not be forgotten 
that there are many cases where there is no charge of any fraud of any nature 
or kind, and that it is perfectly agreeable to the oil men to place in the bill 
a clause which would prohibit anyone guilty of any fraud, or having knowledge 
of any fraud, from benefiting by the bill. 

NAVAL KESERVES ONLY SLIGHTLY AFFECTED. 

The following naval reserves have been created, which are not affected by 
the bill : 



No. 1 
No. 3 
No. 4 



Acreage. 



38,124 

9,520 

131,000 



Geological 
Survey's esti- 
mate of oil 
content. 



Barrels. 
100,000,000 
30,000,000 
1,000,000,000 



Date of 
withdrawal. 



Sept., 1912. 
Apr., 1915. 
Dec. 6, 1916. 



Naval reserve No. 2, the only one affected, contains 30,080 acres. Of this 
every alternate section, or one full half of the entire reserve, was patented to 
the Southern Pacific in 1894 and 3896. The Government, however, has a suit 
to cancel these Southern Pacific patents. Of the remaining land in this reserve 
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3,520 acres have already been patente<l and 2,080 acres more have been ordere<l 
l>atented. 
The figures are as follows : 

Acres. 

Patented to Southern Pacific 15,360 

Patented to others 3, 520 

Patents ordered issued 2,080 

20, 960 

Lands in reserve unclaimed 3, 520 

Lands In reserve affected by bill 5, 600 

Total in reserve 30, 080 

We thus see that the total lands in the naval reserves affected by this bill do 
not exceed 5,600 acres, which had all been claimed and occupied before any 
withdrawal and is now a highly developed oil field. 

THE OIL SHALES THE LOGICAL RESERVE. 

The Director of the Geological Survey, in his thirty-seventh annual report, 
says: 

"Very rough but cautious calculations of the contents of the shale in parts 
of the areas examined indicate that the distillation of shale from beds over 
3 feet thick in Colorado alone will yield more than 20,000,000,000 barrels of 
crude oil." 

The enormous amount of oil as shown by the Geological Survey in these shale 
deposits will furnish for practically all time all the oil the Navy needs. More- 
over, this oil can not be drained by operations in adjoining property, while the 
reverse is true in all ordinary oil fields. The only objection to the shale oil is 
the cost of production. In Scotland such shale oil has been profitably produced 
for years at a cost of $1.85 per ton of shale treated. In all probability any oil 
from whatever source will in the near future cost at least what it costs to 
produce shale oil. As the Colorado and Utah shales are twice as rich in oil as the 
Scottish shales, the cost of producing such oil should be proportionately less. 
Moreover, even if the cost of such oil were slightly greater than oil from other 
fields, that fact is of slight consesuence when the safety of the Nation is con- 
cerned, and especially when it is further considered that these shale beds will 
furnish for all time an absolutely dependable supply of oil. 

NAVY IN NO DANGER. 

Assuming that the Navy is increased until it uses 12,000,000 barrels annually, 
which is the maximum estimate of the Navy Department, there even then, 
according to the estimate of the United States Geological Survey, would be 
enough oil in the Colorado shales alone to last the Navy for 1,666 years. 

It has already been shown that the Navy is in no danger frdm this bill. If it 
were true that the life of the Navy depends upon the retention by the Govern- 
ment of the 5,600 acres of land in reserve No. 2, then the Navy is indeed in a 
deplorable condition for the reason that the oil from these 5,600 acres has 
already been largely exhausted, and the remaining oil is being removed every 
day and must continue to be so removed or wasted, as no oil field covered with 
wells can be locked up without ruin to the field. The question is not whether 
the Navy shall have this oil for a future supply, because in no event is there 
any possibility of conserving this supply, but whether the present operators 
shall be allowed to extract oil from the property they have developed or have 
their property confiscated by the Government. 

A TRAP FOR THE OPERATOR. 

If the present interpretations of the order of withdrawal and of the Pickett 
bill are correct, then the Government has twice unwittingly set a most suc- 
cessful trap for the oil operator, first by including in the order of withdrawal 
a clause which apparently allowed work to proceed on existing and valid 
claims In the usual manner, and second by including in the Pickett bill a 
protection for existing claims so long as diligence was used in development 
work. 

Both of these governmental acts lulled them into a sense of security and 
induced them to continue the development of these claims «and invest large 
sums of money in so doing. This effect was furthered by the fact that for years 
afterwards the Government, knowing fully of all this development, made no 
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claim to the land and took no step to stop the development. And now, after 
all this development has been made, the Government claims the right to appro- 
priate it all. 

Having shown that the law, as it stands, has worked a great wrong, we 
respectfully ask Congi'ess to right the wrong by changing the law. 

The Chairman. I have here a letter from Mr. William P. Thorne, 
of Washington, D. C, which the stenographer will insert in the 
record. 

(The letter referred to is here printed in full as follows:) 

Washington, D. C, January 25, 1917, 
Senator Benjamin R. Tillman, 

Chairman Committee on Naval Affairs y 

United States Senate. 

Deas Sir: In order to prevent, so far as possible, a gross injustice from 
being done and, perhaps, an irreparable wrong from being committed by a 
misstatement of facts upon a vital question, I beg to call your attention to 
the following, with the hope that such steps as you and your committee may 
deem advisable may be taken in the premises. 

It appears at page 71 of the printed record of " Hearing before the Com- 
mittee on Naval Affairs, United States Senate, Sixty-fourth Congress, second 
session, on the so-called relief provisions of the leasing bill relative to the 
California naval petroleum reserve," said hearings having been held before 
your committee January 17, 1917, that in response to an inquiry from Senator 
Plttman, Mr. Justice, of the Department of Justice, made the following 
statement : 

" Senator Pittman. Do you approve the decision in the Obispo case? 

" Mr. Justice. I certainly do. I invite your attention to the fact that tlie 
commissioner, who found the same as the judge, found that these locators — 
that these McCutcheons were fraudulent locators and claimants and also 
found they had not diligently worked on that section. He found the facts 
as to diligence as I have stated. 

" Now, then, I invite your attention to the two decisions reported in the 
Federal Reporter by Judge Bledsoe, two opinions, one on a motion for in- 
junction and one on final hearing. He discusses the facts most elaborately, and 
then, if you would be better satisfied with the land commissioner, his de- 
cision is full, and the assistant secretary sat with him and approved his 
findings." 

It will be noted that the Obispo Co. was claiming under and through the 
McCutcheons, referred to by Mr. Justice, when he says: 

** I Invite your attention to the fact that the commissioner, who found the 
same as the judge, found that these locators — that these McCutcheons were 
fraudulent locators and claimants." 

There were two decisions by the Interior Department on this question — 
first July 28, 1914, and the second April 21, 1915. 

In the opinion of Commissioner Tallman, when sitting with the assistant 
secretary, as referred to by Mr. Justice, the following language is used : 

" July 28, 1914, your office recommended that the charges be dismissed, that 
the said amended application for patent be accepted and filed, and that patent 
to the land be issueil." (44 Land Decisions, 423.) 

A little further on in the same opinion the following language is used: 

" It must be, and is therefore held, that this case does not fall within the 
protection accorded by the proviso to the aforesaid act of June 25, 1910, as 
amended. 

" The material facts with reference to the several so-called locations have 
been fully set forth, but a review thereof and the expression of any conclusion 
therefrom are deemed unnecessary, as the original and amended applications 
must be rejected for the reasons above stated." (44 Land Decisions, 437.) 

Thus it is seen that in the two decisions rendered by the Interior Department 
the first recommended that patent be issued and the second denied the applica- 
tion, not on the ground of fraud but because the case did not fall within the 
protection accorded by the act of June 25, 1910, as amended, which related to 
the diligent prosecution of the work at the time of withdrawal. 

A more glaring misstatement of fact by Mr. Justice appears from an examina- 
tion of the decisions of the judges to which he refers. There have been three 

78298—17 15 
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decisions by judges of Federal district courts, one by Judge Dooling and two 
by Judge Bledsoe. The decision by Judge Dooling and the first decision by 
Judge Bledsoe were preliminary hearings on the question of an application by 
Mr. Justice for receivership. The last decision by Judge Bledsoe was on the 
merits of the case. 

In his preliminary opinion, rendered July 12, 1915 (234 Fed. Rep., 702), 
Judge Bledsoe used the following language: 

" The facts involved in the McCutcheon case are very succinctly stated by 
Judge Dooling in his opinion filed at the time of the denial of the motion for a 
receivership, reported in 217 Federal, page 650, and It is unnecessary there- 
fore to reiterate them here or to refer to them save merely for purposes of 
explaining my ruling herein. It is apparent from Judge Dooling's decision 
that request was made of him for the appointment of a receiver upon two 
grounds: First, the alleged fraud on the part of the locators of the lands in 
question in the making of the location which was sought to be made the basis 
for the patent, and, secondly, because of the nondiscovery of oil upon the 
premises previous to the promulgation of the withdrawal order of 1909. Judge 
Dooling refused to grant the application upon either of the grounds urged." 

It will be noted that the application refused by Judge Dooling was the appli- 
cation for the appointment of a receiver. 

" With respect to the other question involved and considered by Judge 
Dooling, to wit, that of fraud, I am constrained to agree with him, that at this 
time, and in the advance of a trial upon the merits, that issue is not so free 
from doubt as to justify this court upon that ground in taking the property of 
the defendants out of their possession and giving it over into the hands of an 
officer of the court." 

In his final decision on the merits of the case Judge Bledsoe used the follow- 
ing language: 

"A determination of the basic and controlling features of this case, then, 
depends upon an answer to the two questions: Was the Lone Star location 
valid and devoid of fraudulent intent? If so, did its beneficiaries actually, 
through the efl:'orts of themselves or their agents, effect a ' discovery ' of oil or 
gas thereon, prior to September 27, 1909? 

" With respects to the first question I can come to no conclusion other than 
that it should receive an affirmative answer." (Manuscript decision, pp. 9 
and 10.) 

" It may be that there was the fraudulent intent that an individual, or what 
is more colorable, that the * McCutcheon Brothers ' should be the sole and real 
beneficiary of the Lone Star location, but there is no proof that this was the 
fact and no circumstances adduced from which the court could rationally and 
in the exercise of the reasonable discretion confided to it deduce the inference 
that such fraudulent intent in fact existed." (Manuscript decision, p. 10.) 

*' In substance, the parties directly interested, the McCutcheons, were at all 
time relying upon and proceeding from an entirely valid and bona fide trans- 
action and muniment of title, to wit, the Lone Star location of 1900. Their 
rights, therefore, and the rights of those deriving title from them will have 
to be measured under the assumption that at all times within the domain of 
this controversy they had made and were relying upon a bona fide location of 
the mining ground in dispute." (Manuscript decision, p. 12.) 

Thus it is seen that in the decision of Judge Dooling on the preliminary 
hearing for the appointment of a receiver he point-blank decided that the 
McCutcheons were not guilty of fraud in the location and that this decision 
was referred U and sustained by Judge Bledsoe in the preliminary hearing of 
the case before him for the appointment of a receiver and, in the final decision 
of the case by Judge Bledsoe upon its merits, he held that the McCutcheons 
and those holding under them had to be considered upon " the assumption that 
at all times within the domain of this controversy they had made and relying 
upon a bona fide location of the mining ground in dispute." 
Respectfully, 

Wm. p. Thobne. 

The Chairman. Senator Phelan, have you anything further? 
Senator Phelan. Nothing further, thank you; no. 
The Chahiman. Then the committee will adjourn until next week. 
(Whereupon, at 12.30 o'clock p. m., the committee adjourned, sub- 
ject to the call of the chairman.) 
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